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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9673. 


ELLIOT R, BOYNTON and ANNE V. BOYNTON,! 

Appellants, 

v. 

ALDEN W. HOAGE, Committee of Mary J. Burrowp 

Baynes, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The appellee, Committee of Mary J. Burrows Baynes, 
who was adjudicated of unsound mind on October 19, 19^5, 
brought this action in the court below to compel a recon¬ 
veyance of certain real estate for the benefit of Mrs. Baynes 
on the ground of (1) her alleged mental incapacity at the 
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time she made the conveyance, and (2) the inadequacy of 
the consideration for such conveyance. (App. 176, 2-4.) 
Jurisdiction over this action was in the District Court of the 
United States for the District of Columbia under D. C. Code 
(1940), Title 11, Secs. 301, 305 and 306. The appeal to this 
Court is provided for by D. C. Code (1940), Title 17, Sec. 
101 . 


STATEMENT OF THE CASE. 

Mary J. Burrows Baynes was the owner of several ad¬ 
joining parcels of real estate in the District of Columbia, 
including Lot 25 in Square 1732, the property particularly 
involved herein. (App. 3.) All of said property had been 
left to her for life under the will of her deceased husband. 
(App. 181.) In February or March, 1945, finding herself 
in need of money (App. 138), she requested the appellant, 
Elliot R. Boynton (defendant below and hereinafter re¬ 
ferred to as the defendant), knowing him to be in the real 
estate business, to obtain a loan on all of her said property 
(App. 13S-139), which loan, however, could not be arranged 
because of limitations in the will aforesaid, it having been 
determined that Mrs. Baynes, under the provisions thereof, 
could sell all or any part of her said property but could not 
encumber or borrow on same. (App. 139-140, 142.) 

Several days after her failure to borrow the money afore¬ 
said, and having some pressing bills to pay, Mrs. Baynes 
called the defendant and offered to sell him the particular 
lot in question herein for $4,000, a figure which she had ob¬ 
tained from talking with two or three real estate men. 
(App. 141.) After talking with his wife (the co-defendant 
herein), and after verifying that Mrs. Baynes could give 
good title, Boynton agreed to purchase the property, and 
the sale was consummated on June 5, 1945. (App. 142.) 

At the time of the consummation of the sale on June 5, 
1945, Mrs. Baynes was approximately ninety years of age. 
(App. 2.) Evidence of her mental capacity at this time was 
furnished by plaintiff’s witness, Dr. Peter R. Andrews, a 
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medical doctor (who was treating her at the time for a con¬ 
dition unrelated to a mental condition), who testified that 
she discussed her physical condition with him, showed him 
where she felt pain and that he saw evidence of a condition 
that would cause pain. The doctor noted that her oiiind 
seemed perfectly normal for her age. (App. 13.) 

On June 28, 1945, twenty-three days after the sale of the 
lot aforesaid, Mrs. Baynes sustained a fall, as a result of 
which she broke her hip. Dr. Andrews testified that during 
Mrs. Baynes’ illness resulting from her broken hip, |she 
began to show r signs of being somewhat irrational, confused 
and forgetful, but that as late as September 25, 1945 she 
still showed evidence of alertness and had rational periods. 
(App. 14.) “I was there at the house (September, 19[l5) 
and she was alert.” This was three months after the ^ale 
of the lot aforesaid. (App. 15.) (See letter of Dr. Andrews 
to the Commissioner of Mental Health dated September 26, 
1945. (App. 177.) 

Reverend Clarence R. Ferguson, Mrs. Baynes’ spiritual 
leader, testifying for the plaintiff, stated that he had knojwn 
Mrs. Baynes since 1928, that he had made many pastoral 
calls at her house (App. 118) three to four weeks apjart 
(App. 119), at which times they talked about the news of 
the day and the church, and had a Scripture reading 4-nd 
prayer. (App. 118-119); and that these calls continued up 
to the time of her injury on June 28, 1945, after which I he 
made more frequent visits because she was laid up. (App. 
120.) At this time, after the injury, she carried on a con¬ 
versation in the same way as before, but she was beginning 
to show a weakness. (App. 121.) The pastor also observed 
that lie knew of his own knowledge that Mrs. Baynes dis¬ 
cussed her financial matters with her children. (App. 122-) 

The notary public who took Mrs. Baynes’ acknowledg¬ 
ment to her deed, called as a witness by the plaintiff, Re¬ 
called the transaction and stated that the deed was read to 
Mrs. Baynes by Mr. Boynton. “I asked her if she realised 
the fact of what she was signing was a deed conveying prdp- 
erty that she owned and she said she did. (App. 107.) * + * 
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She signed it (the deed) right off. She might have been a 
little hesitant because of her age but she signed it there. 
(App. 109.) * * • X asked her if she realized that she was 
transfering a piece of property in which she was interested 
to another party * * • she said she did.” (App. 110.) He 
further stated that she understood what she was doing and 
she talked intelligently. (App. 110.) 

At the time of settlement aforesaid the only persons pres¬ 
ent were Mrs. Baynes, her husband, the defendant and the 
notary. (App. 107.) No testimony was offered to meet the 
aforementioned testimony of the notary and of the other 
witnesses present at the time of the conveyance. 

(Other witnesses, principally relatives and close friends, 
called by plaintiff to describe the mental capacity of Mrs. 
Baynes, totally failed to prove a want of mental capacity at 
the time of the conveyance of the property, and, in fact, 
proved adequate mental capacity and even sagacity, all of 
which is more fully related in the Argument herein.) 

The value of the lot involved was appraised by plaintiffs ’ 
experts at various amounts as of various dates but the only 
expert who testified as to its value retrospectively as of 
June 5,1945 stated it was approximately $9,000. (App. 40- 
41.) However, the expert appraisers for the Oriental Build¬ 
ing and Loan Association who actually appraised the lot 
for loan purposes in June of 1945 testified that its value at 
that time was $4,500 (App. 127, 130, 131) and a loan was 
made thereon of $2,250, although defendant tried unsuccess¬ 
fully to get a loan of $4,000. (App. 128,183,184.) 

The trial court found that Mrs. Baynes lacked mental ca¬ 
pacity to know and understand the nature of the transaction 
aforesaid and the effect of the deed aforesaid, and that the 
purchase price was grossly inadequate and was a price 
which the trial court thought might have been more prop¬ 
erly the amount of a loan on the property rather than its 
purchase price. It ordered a reconveyance of the property 
to the plain tiff-committee. (App. 8.) 



STATEMENT OF POINTS. 

1. The Court erred in receiving evidence of the granior’s 
mental condition after the signing of the deed invojlved 
herein. 


2. The Court erred in finding that the grantor lacked 
mental capacity to know and comprehend the nature of 


act in signing said deed. 


her 


3. The Court erred in finding that although the grajitor 
had sufficient mental capacity to employ one of the defen¬ 
dants as her agent to effect a loan upon her property, she 
nevertheless had insufficient mental capacity to comprehend 
the nature of her act in signing a deed conveying such prop¬ 
erty. 


4. The Court erred in finding that the price paid for the 
property involved was inadequate for the reason that the 
price was one which the Court thought might have tjeen 
more properly the amount of a loan thereon. 

5. The Court erred in finding that undue influence rjnay 
have been exercised upon the grantor by her husband, hs a 
result of which the defendant Boynton was enabled to deal 
with grantor upon the terms that were made. 


SUMMARY OF ARGUMENT. 

I. 


Evidence of the grantor’s mental incapacity after the 
signing of the deed conveying the property involved hei(ein 
should not have been received, and was improper and prej¬ 
udicial. 


The defendants’ evidence remains uncontradicted fjmd 
unrebutted that, at the time of the signing of the deed con¬ 
veying the property in dispute herein, the grantor knew ^ud 
comprehended the nature of her act; in fact, plaintiff’s Evi¬ 
dence and the finding of the trial court supported this evi¬ 
dence. 
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m. 

. The law requires a finding for plaintiff only if he proves 
both mental incapacity of the grantor and inadequacy of 
consideration at the time of the transaction, and the evi¬ 
dence offered at the trial herein proved neither. 

IV. 

There was no evidence adduced at the trial from which 
the trial court could conclude that undue influence had been 
exercised upon the grantor by her husband, as a result of 
which the defendant Boynton was enabled to deal with the 
grantor upon the terms that were made. 

ARGUMENT. 

I. 

The defendants respectfully contend that the trial court 
committed reversible error in admitting into evidence testi¬ 
mony pertaining to the mental incapacity of Mrs. Baynes 
at a time subsequent to her signing of the deed on June 5, 
1945, and subsequent to her serious injury of June 28,1945. 

In the direct examination of Dr. Peter P. Andrews, he 
was asked by the plaintiff’s counsel for his observation of 
Mrs. Baynes mental condition since the time of her injury, 
and, over the objection of the defendants (App. 11), he w r as 
permitted to express his opinion. 

Again, Dr. Wesley K. Harris, a chiropractor, testified he 
saw Mrs. Baynes in August, 1945 and, over the objection of 
defendants, he was permitted to state the result of his ob¬ 
servation of Mrs. Baynes. (App. 16.) 

Witness Eugenia A. Riley was also permitted to testify, 
over defendants’ objection, to Mrs. Baynes’ mental condi¬ 
tion for a period of time which included two years after her 
adjudication. (App. 33, 51.) 

The law is clear that evidence of a grantor’s mental ca¬ 
pacity at a time subsequent to the signing of an instrument 
complained of, is inadmissible to contradict the positive 
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testimony of witnesses present at the signing. The mental 
capacity of the grantor subsequent to the signing ojf the 
deed and, particularly, subsequent to the serious physical 
injury received by her twenty-three days after such sign¬ 
ing, in no way affects or throws light on her mental capacity 
at the time of the signing, and admission of testimony to 
the effect that her mind had become worse after her injury 
was clearly inadmissible and prejudicial. In Critchfield v. 
Easterday, 26 App. D. C. 89, an action to set aside two cjeeds 
because of the alleged want of mental capacity by an pged 
grantor, this Court, in refusing to set them aside, saidj: 

“For we are of opinion that it is not shown b>- the 
testimony that at the time of the execution of these 
deeds Mrs. Campbell was without the mental capacity 
required for their due execution.” (Italics supplied) 

See also: 

Gibson v. Collins, 55 App. D. C. 262, 4 F. (2d) 874; 

Fehn v. Shaw, 199 Ga. 744, 35 S. E. (2d) 253. 

n - 

A. The evidence here is unrebutted and uncontradicted 
that, at the time Mrs. Baynes signed the deed in question, 
she knew and comprehended the nature of the transaction 
involved. This evidence was supplied by the testimony of 
the disinterested notary public who took Mrs. Baynes’Ack¬ 
nowledgment to her deed. The notary was called as a fit¬ 
ness by the 'plaintiff (App. 105) and he testified that ai the 
time the deed was signed there were present Mrs. Baynes, 
Mr. Baynes, the defendant, Mr. Boynton, and himself; that 
Mr. Boynton read over the deed to Mrs. Baynes and she 
realized what she was signing “because I asked her if she 
realized the fact of what she was signing was a deed con¬ 
veying property that she owned, and she said she did”. 
(App. 107.) Furthermore, the notary public testified piat 
Mrs. Baynes realized what she was doing; that she under¬ 
stood what she was doing and that she talked intelligently. 
(App. 110.) 
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The foregoing testimony was not rebutted or contradicted 
in any manner. It is the only testimony in the case (other 
than the testimony of Dr. Andrews) as to her mental condi¬ 
tion at the time of the signing of the deed, and, therefore, 
being uncontradicted, amounts to proof as a matter of law 
of the grantor’s mental condition at such time. 

In Kelly v. Jackson, 6 Pet. 622, 8 L. ed. 523, the Supreme 
Court of the United States said that prima facie evidence 
of a fact is such evidence, 

“as, in judgment of law, is sufficient to establish the 
fact; and if not rebutted, remains sufficient for the pur¬ 
pose. The jury are bound to consider it in that light, 
unless they are invested with authority to disregard the 
rules of evidence, by which the liberty and estate of 
every citizen are guarded and supported. No judge 
would hesitate to set aside their verdict and grant a 
new trial, if, under such circumstances, without any 
rebutting evidence, they disregard it. It would be error 
on their part, which would require the remedial inter¬ 
position of the Court. In a legal sense, then, such prima 
facie evidence in the absence of all controlling evidence, 
or discrediting circumstances, becomes conclusive of 
the fact; that is, it should operate upon the minds of 
the jury as decisive to found their verdict as to the 
fact. Such we understand to be the clear principles of 
law on this subject.” 

To the same effect, see also: 

George v. Capital Traction Co., 54 App. D. C. 144, 
295 Fed. 965; 

Stone v. Stone, 78 U. S. App. D. C. 5, 136 F. (2d) 
761; 

Walker v. Warner, 31 App. D. C. 76; 

Brown v. Peterson, 25 App. D. C. 359; 

U. S. v. Henderson, 73 App. D. C. 369,121 F. (2d) 75. 

Mrs. Baynes’ medical doctor testified that when he 
treated her during the first week of June, 1945, she seemed 
fully aware of what was going on; that her mind was per¬ 
fectly normal for her age (App. 13) and that even as late 
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as September 15, 1945, she was showing periods of being 
rational and alert. (App. 14.) 

Even the trial court observed that the grantor apparently 
had sufficient mental capacity to employ Mr. Boynton as an 
agent to effect a loan on her property. (App. 8.) 'Vyhen 
then, between the time that she employed defendant to effect 
a loan on her property, and the time immediately thereafter 
when she sold a part of said property to him, did her mind 
weaken to such an extent as to amount to mental incapacity? 

Furthermore, the testimony of a notary public is ent itled 
to peculiar weight. More important, the notary and Dr. 
Andrews, having been called as witnesses for the plaintiff, 
their testimony as to Mrs. Baynes’ mental capacity bfeids 
the plaintiff. 

Even if it were argued that elsewhere in the plaintiff’s 
case there was evidence of Mrs. Baynes’ mental incapacity 
at the time of her signing the deed in question (although 
there is no support in the record for this), the best that 
could then be said for plaintiff’s case is that he has proven 
an hypothesis as consistent with mental capacity as against 
it, and, therefore, the evidence proves neither. 

B. Plaintiff’s own witnesses established adequate mejntal 
capacity on the part of Mrs. Baynes to convey the property 
in question as of the date of the conveyance. 

Leaving out the positive testimony of the defendants 
themselves as to the sufficient mental capacity of ijlrs. 
Baynes, and without repeating here the aforementidned 
testimony of Dr. Andrews and the notary public, let us ex¬ 
amine briefly the testimony of all of the remaining witnesses 
of the plaintiff, who testified as to the mental capacity of 
Mrs. Baynes, bearing in mind, as will be hereinafter shdwn, 
that the authorities hold that the smallest capacity for un¬ 
derstanding is sufficient to sustain the validity of a d|eed. 

1. Mabel Boles had not seen or talked with Mrs. Baynes 
since December, 1943 (App. 75), so of course could not tes¬ 
tify as to her mental condition as of June, 1945, the cjate 
of conveyance (App. 78). 


I 

I 
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2. Win. R. Burgess, a former roomer at Mrs. Baynes’ 
house (App. 123), was in the insurance business (App. 122), 
and sold insurance to Mrs. Burrows, delivering the policies 
to her, collecting premiums or “discussing the policy. In 
the last five or ten years she did discuss the coverage of her 
property. * * * Insurance is a technical subject, and she 
didn’t understand some phases of it, and it was my job to 
explain them as best I could.” (App. 123.) Four years 
before he had added extended coverage to her insurance 
and there was an additional premium charged for it, and 
“you have to sell the idea on that at that time.” (App. 
125.) 

3. Emma Maude Burrows, a daughter-in-law of Mrs. 
Baynes, saw her every day after her first husband died. 
(App. 84.) Mrs. Baynes didn’t know what she was talking 
about half the time and sometimes wouldn’t know her. Mrs. 
Baynes did not care to cross the street so she told witness 
what she wanted and the witness would put it down on a 
piece of paper. (App. 85.) Even after her fall she some¬ 
times recognized witness. (App. 86.) 

4. Hillery J. Burrows, no relative, had known Mrs. 
Baynes for sixty-five or seventy years. (App. 71.) Up to 
the time Mrs. Baynes was injured he had seen her on fre¬ 
quent occasions and she knew and recognized him, and 
waved to him and talked to him. He “didn’t see anything 
wrong with her” (App. 74) and she took care of her flower 
garden up to the time of her injury. (App. 75.) 

5. Howard J. Burrows, son of Mrs. Baynes, admitted that 
he and his brother learned of the sale of the lot from Mrs. 
Baynes herself after her injury. (App. 103, 104, 105.) He 
visited his mother once or twice weekly (App. 104-5) and 
they talked about different matters including his wife and 
children. (App. 105.) 

6. Sammuel R. Burrows, another son, during the last five 
years saw his mother infrequently, conversed with her at 
length and discussed business matters with her and advised 
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and helped her. (App. 95, 96.) He learned of the sale of 
the lot from her sometime after her injury and about a 
month after she was brought to his home (App. 95). “^jVe 
let her handle her affairs to suit herself.” (App. 97.) 

7. Mrs. Woodie Jones, a fellow church-member, called 
upon Mrs. Baynes on occasions a year or two prior to the 
injury. (App. 54.) Mrs. Baynes would talk to her “abbut 
the church and the church people and the pastor, and tLjen 
she would wander off with other things, and sometimes 
talked to me about her new husband.” (App. 54-55.) Uplon 
being asked if there were moments prior to her injury when 
she discussed things intelligently with her, witness replied, 
“not after she was hurt, I never heard her.” (App. 56.) 
Immediately preceding the time of her injury she talked 
with Mrs. Baynes about the church and things like th^t. 
Mrs. Baynes was very much interested in the church apd 
sometimes they had a prayer together and prayed for tihe 
work of the church. (App. 58.) 

8. Nellie G. Lewis, lived in the house where Mrs. Baynes 
lived for seven years, occupying the upstairs, and saw Mrs. 
Baynes nearly everyday. Mrs. Baynes was disturbed 
account of her husband’s drinking. (App. 90.) When wit¬ 
ness talked with Mrs. Baynes, Mrs. Baynes understood 
what was said to her. (App. 90.) When she paid her relit 
to Mrs. Baynes, sometimes she and sometimes Mrs. Baynles 
would make out the receipts (App. 92) but Mrs. Baynes 
would always sign them. (App. 93.) The rent would jie 
counted in front of her and she would pick it up. Mils. 
Baynes, from the time of her marriage to Mr. Baynes un(il 
her injury, was disturbed by his drinking and discussed his 
drinking with witness and threatened to kick him out be¬ 
cause of it. When he wasn’t drinking she wmuld be all right 
until he started drinking again and she w r ould get ups^t 
again. (App. 92.) Witness also would go to the store f<|r 
Mrs. Baynes at her request and get her milk or a loaf qf 
bread or ice cream and Mrs. Baynes would ask how muqh 
it was, pay her and count the change. (App. 94.) 
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9. Ethel M. Lloyd, Mrs. Baynes’ daughter, testified she 
talked to her mother on the telephone two or three times 
a week. At times Mrs. Baynes understood what she said 
to her and at times she didn’t. (App. 98.) After her 
mother’s injury she had a conversation wdth her at her 
brother’s house about the property. (App. 99.) Her 
mother discussed business affairs with her. At no time 
prior to the accident did her mother fail to recognize her. 
(App. 100.) Before the injury, when she would call her, 
they talked about different daily news, just everyday occur¬ 
rences and what a daughter would talk to her mother about 
and ask her how things were. These talks continued to the 
time of the injury. After her injury her mother got worse 
and it was after the injury that her mother discussed with 
her and her brother the disposition of her property. (App. 
100-101.) 

10. Harriett J. O’Brien, Mrs. Baynes’ granddaughter, 
saw her grandmother at least once a week up to the time 
of the injury, and the subject matter of her conversation 
was 4 4 about what I had been doing or telling her where I 
had been, or talking about her flowers, or something like 
that, she was asking about my dad, or something like 
that. That is all; just general conversation.” (App. 62.) 
When Mrs. Baynes wanted to go to the bank, she would call 
witness on the telephone and ask her to come and see her. 
(App. 64.) Mrs. Baynes would call witness a week or a day 
before her taxes were due and witness would take her down 
to pay them. (App. 64.) 

11. Eugenia A. Riley had seen Mrs. Baynes about once a 
month during the last five years. (App. 33.) Mrs. Baynes’ 
mind rambled sometimes but not all of the time. There 
were plenty of moments that she carried on an intelligent 
conversation about her affairs and how things were going, 
and this condition continued right up to the time of the in¬ 
jury. Even after her injury you could still discuss things 
intelligently with her. (App. 53.) 


12. Virginia C. Taylor knew Mrs. Baynes about fiftjeen 
years. More recently, about the fall of 1944, she was closely 
associated with her because of a business transaction rent¬ 
ing Mrs. Baynes ’ garages for storage purposes. When .she 
paid the rent for the garages she observed her conversation, 
as you would in a neighborly way, and they discussed church 
affairs and flowers. (App. 80-81.) Witness would tjake 
plants to Mrs. Baynes in exchange for slips or cuttipgs. 
(App. 81.) In connection with the aforementioned busiiiess 
deal, she discussed it with Mr. and Mrs. Baynes and they 
both discussed it back and forth with her. They came td an 
agreement on a charge for the garages. The rent was pjaid 
by witness to Mrs. Baynes and Mrs. Baynes would counjt it 
and sign the receipts for the money. “She seemed to pn- 
derstand that”. This was in the fall of 1944 and witness 
was still renting the garages at the time of trial. Up ujitil 
Mrs. Baynes’ injury the same arrangement continued. 
(App. 83.) 

The foregoing references to the condition of Mrs. Baynjes’ 
mind are designed to show that she had sufficient merjtal 
capacity to know and comprehend the nature of her pet 
in conveying a part of her property. The aforesaid fit¬ 
nesses of the plaintiff all testified to instances and incidents 
clearly showing that, if her mind was not alert, aware and 
intelligent as described by most of the disinterested wit¬ 
nesses, it was at least rational and lucid at times as de¬ 
scribed by the remaining witnesses, and especially was it 
rational and lucid at the time of the conveyance in questibn, 
according to the uncontradicted and unrebutted testimony. 
While plaintiff’s witnesses testified to Mrs. Baynes’ rajm- 
bling, her age, childishness, forgetfulness, etc., none of these 
qualities amount to such insanity as would defeat the con¬ 
veyance herein. 

“Old age, eccentricity, partial impairment of menial 
faculties, delusions or lapses of memory not appertain¬ 
ing the immediate transaction are not sufficient bafeis 
for setting aside a conveyance, if the grantor possesses 
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sufficient mental capacity to comprehend the nature of 
his transaction.” 

Gibson v. Collins, supra; 

Fehn v. Shaw, supra. 

Judge Sanborn, in Ludwig v. Bressler, 253 Fed. 8, an ac¬ 
tion to avoid two deeds on the grounds of insufficient mental 
capacity and undue influence, said: 

“The question of the mental capacity of an aged or 
feeble person to dispose of her property is not whether 
or not the powers of her mind were impaired, or 
whether or not she had ordinary capacity to do busi¬ 
ness, but it is whether or not she had any—the smallest 
—capacity to understand what she was doing, and to 
determine intelligently whether or not she would do it. 
‘(Citing cases.) Any other test would wrest from the 
feeble and the aged that power over their earnings and 
savings which is their best safeguard against misfor¬ 
tune, and would produce endless uncertainty, difficulty, 
and litigation.” 

In an earlier case, Sawyer v. White, 122 Fed. 223, also 
decided by Judge Sanborn, an action to set aside a deed 
and will of an 88-year-old man on the ground of mental in¬ 
capacity, the court used the same identical language later 
found in the Ludwig case and above quoted. In refusing 
to set aside the will of this aged man and in reversing the 
trial court, Judge Sanborn commented on the fact that 
although the grantor was partially paralyzed and talked 
and walked with difficulty, was practically helpless at times, 
required constant assistance and attendance, was a feeble 
old man whose mind was undoubtedly much less active and 
powerful than when he was younger, nevertheless, at the 
time of the execution of the deed he understood perfectly 
well "what he was doing when he made it, and he was able 
to decide and did decide intelligently whether he would or 
would not execute the conveyance. 

Again, in Critchfield v. Easter day, supra, this Court ap¬ 
proved the language of the trial judge, who stated as fol¬ 
lows: 
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“But I am not satisfied of her (Mrs. Campbell) mejital 
incapacity to execute either the deed of trust or the 
subsequent deed in fee. It is true a larger numbej* of 
witnesses have testified generally to her defective mem¬ 
ory during the period covering these instruments than 
have testified that she was mentally sound. But in my 
mind this mass of general testimony, not showing) as 
frankly admitted by counsel for plaintiffs, actual in¬ 
sanity, is not conclusive as to her incapacity to exe(jute 
valid deeds at the identical times when unimpeacjhed 
witnesses who were personally present say she did Exe¬ 
cute such deeds knowingly and with a complete unqer- 
standing of their purpose and effect. Even an insane 
person may have lucid intervals, and his contracts then 
made are valid and binding. Much more may one who 
is affected by a progressive disease such as softening 
of the brain have periods of complete comprehension 
and understanding of transactions, especially when not 
more complicated than those involved in this case.’i 

See also: 

Mmn v. Keene, 86 Fed. 51; 

Stump v. Sturm, 254 Fed. 535. 


In concluding this point, it is submitted that the presump¬ 
tion of law is that the grantor in a deed was sane and com¬ 
petent to execute it at the time of its execution, Stump, v. 
Sturm, supra; that the evidence in the instant case is hot 
in conflict, but is clear, uncontradicted and unrebutted that 
at the time Mrs. Baynes signed the deed in question, she 
knew and comprehended the nature of her act. The testi¬ 
mony of plaintiff’s own witnesses supports this contention. 
The doctor and the notary particularly support this conten¬ 
tion, w'hereas the remainder of the plaintiffs witnesses, rela¬ 
tives and friends alike, individually and collectively, rec,ite 
rational, lucid, alert and intelligent intervals on the part of 
Mrs. Baynes at or about the date of the conveyance. In 
fact, the doctor and Mrs. Baynes’ sons and granddaughter 
even support the fact that she was rational several montfhs 
after her injury, when she told them of her conveyance | to 
the defendants the preceding June. 
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The only case that plaintiff urged in the trial court to 
support his contention that there was sufficient evidence to 
show mental incapacity on the part of the grantor at the 
time of conveyance, was Allore v. Jewell, 94 U. S. 506, 54 
L. ed. 260, -which case holds that actual insanity need not 
necessarily be proven to set aside a deed. However, in that \ 
case the evidence showed that the grantor had low and filthy 
habits, exposed immodest portions of her body, believed in 
dreams, imagined she could see ghosts and spirits about her 
room and claimed to talk with them, was incoherent in her 
conversation and passed suddenly from one subject to an¬ 
other, used vulgar and profane language, made immodest 
gestures, talked strangely and made singular motions and 
gestures in her neighbor’s house and in the streets. The 
Court commented: 

“Other witneses testify to further peculiarities of 
life, manner and conduct, but none of the peculiarities 
mentioned considered singly, show a want of capacity 
to transact business. Instances will readily occur to 
everyone where some of them have been exhibited by i 
persons possessing good judgment in the management 
and disposition of property. But wdien all the peculi¬ 
arities mentioned, of life, conduct, and language, are 
found in the same person, they create a strong impres¬ 
sion that his mind is not entirely sound; and all trans¬ 
actions relating to his property will be narrowly 1 
scanned by a court of equity, whenever brought under 
its cognizance.” 

Obviously, the sordid details in the foregoing case dis¬ 
tinguish it from the instant one. 

III. 1 

Neither mental incapacity alone nor inadequacy of con¬ 
sideration alone can sustain a finding for plaintiff. Under 
the authorities binding upon this Court mental incapacity 
and inadequacy of consideration must be established before 
the conveyance questioned herein can be set aside. 





17 


In Allore v. Jewell, supra, where it was sought to set aside 
a deed, the Court said : 

“It is sufficient to show that, from her sickness a[nd 
infirmities, she was at the time in a condition of gr^at 
mental weakness, and that there was gross inadequacy 
of consideration for the conveyance. 

# * # 

“and it may be stated as settled law that, when¬ 
ever there is great weakness of mind in a person exe¬ 
cuting a conveyance of land, arising from age, sickness 
or any other cause, though not amounting to absolute 
disqualification, and the consideration given for the 
property is grossly inadequate, a court of equity will, 
upon proper and reasonable application of the injured 
party, or his representatives or heirs, interfere and ^et 
the conveyance aside.” (Italics supplied.) 

In Kiker v. U. S., 63 F. (2d) 957, the court said that gr^ss 
inadequacy of price standing alone, where parties deal at 
arm’s length and each fully understands the transaction, 
is insufficient to warrant cancellation of a deed. 

It has been shown under Point II herein that Mrs. Bayn|es 
had sufficient mental capacity to know and comprehend the 
nature of the transaction involved herein. Hence, thejre 
should be no need to discuss the question of adequacy of 
consideration. However, appellants feel, in justification to 
themselves, that some comment thereon should be made. 

Experts for the plaintiff testified as to various values 
for the property in question. The actual purchase prijje 
was $4,000. The only expert who testified as to the valine 
of the property as of the time of the conveyance stated it 
was $9,000 in his opinion. (App. 40-41.) However, even tljie 
Court did not accept this figure but itself stated that the 
amount paid, $4,000, was inadequate for the reason that 
the purchase price was one which the Court thought might 
have been more properly the amount of a loan thereoh. 
There is no evidence in the record from which the Court 
could draw such a conclusion and incorporate it in its find¬ 
ings. The only evidence of loan value in the entire case was 
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$2,250., the amount actually loaned thereon by the Oriental 
Building Association (App. 128), after an appraisal of 
$4,500. made by two expert appraisers at the time of the 
conveyance. (App. 127, 130, 131). The court’s finding, 
therefore, is utterly without support in the record. 

Again, assuming there was justification for the court’s 
finding, then if $4,000 represents the loan value of the 
property, the full value would be approximately $5,000 to 
$8,000, depending upon the percentage of loan as against 
the full appraised value of the property. Where, then, is 
there such an inadequacy of consideration as would shock 
the conscience ? 

The usual cases in which the consideration has been de¬ 
clared inadequate, are those where the consideration paid is 
so grossly disproportionate to the true value as to shock the 
conscience. In Benter v. Patch, 7 Mackey 590,18 D. C. 590, 
$5.00 was paid for a lot which had a real value of between 
$200 and $500. In the Allore case, supra, a consideration 
of $250 was paid for property worth $8,000. Innumerable 
cases can be cited on the subject of inadequacy of consid¬ 
eration but none shows a difference as small as that shown 
here, viz., the difference between $4,000, the actual purchase 
price, and $4,500, the appraised value fixed by appraisers 
at the time of the conveyance; or the difference between said 
$4,000 and some sum between $5,000 and $8,000, as found by 
the trial court without support in the record. 

IV. 

The trial court found that Mrs. Baynes had the advice 
of no one competent to help her in the situation; that her 
husband was a ne’er-do-well; that these facts were known 
to the defendant Bovnton, and that it was more likelv that 
the husband may have exercised some influence upon her to 
enable the defendant Boynton to deal with her upon the 
terms that were made, and that upon consideration of all 
the circumstances of this matter, undue influence may be 
inferred. (App. 8.) 



There is nothing in the entire record to substantiate the 
foregoing amazing finding by the trial court, and the appel¬ 
lee is challenged to find such evidence. It is not disputed 
that Mr. Baynes may have been a ne’er-do-well and that 
Boynton knew it. But from what part of the record, what 
statement or exhibit, can it be deduced or inferred that }Ir. 
Baynes exercised any influence over his wife which enabled 
Boynton to deal with her upon the terms that were made? 
And from what evidence can undue influence be inferred? 
It should be noted that in his complaint, paragraph 5, plain¬ 
tiff alleged that Mr. Baynes induced Mrs. Baynes to sign 
the deed to the defendants. (App. 3.) Service of process 
could not be had on Mr. Baynes, who was named as a defend¬ 
ant herein, and, when the case was pre-tried, the plainiiff 
shifted his theory and claimed instead that the defendant 
Boynton induced Mrs. Baynes to convey the property. (Af>p. 
7.) Nowhere, however, is there anything, other than spec¬ 
ulation or conjecture, to indicate that either Mr. Baynes or 
the defendant Boynton induced Mrs. Baynes to sign the 
deed. The only evidence in the case is to the contrary, 
namely, that Mrs. Baynes sought out Boynton to arrange 
a loan for her (the trial court, in fact, made such a finding; 
see paragraph 3, App. 8) and when the loan could not be 
arranged Mrs. Baynes offered to sell the lot to the defend¬ 
ant at a price suggested to her by other real estate m^n. 
(App. 141.) 

And from what evidence could the trial court find tljiat 
Mrs. Baynes had no one competent to advise her? The 
evidence not only showed she was competent herself but it 
also showed in plaintiff’s own case that she had discussed 
her business affairs with her children. This was testified 
to by the children themselves and by her pastor! 

As the foregoing finding, unsupported by the record, was 
taken into consideration by the trial court in making its 
decision, it is clearly error. 
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CONCLUSION. 

It is respectfully submitted that the trial court erred in 
ruling (1) that Mrs. Baynes was mentally incapable of 
executing the deed involved herein, and (2) that there was 
an inadequacy of consideration. The judgment below 
should be reversed and the complaint ordered dismissed. 

Respectfully submitted, 

Louis Ottenberg, 

H. Max Ammebman, 

Attorneys for Appellants , 
Investment Building, 
Washington, D. C. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

449 Filed Nov 6 1945 

12s THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Civil Action No. 31466. 

Alden W. Hoage, Committee of Mary J. Burrows Baynes, 
1735 14th St., N.W., Washington, D. C., Plaintiff, 

v. 

William C. Baynes, 4620 Wisconsin Avenue, N.W., Wash¬ 
ington, D. C., Elliot R. Boynton, 4626 Wisconsin Ave¬ 
nue, N.W., Washington, D. C., and Anne V. Boynton, 
4626 Wisconsin Avenue, N.W., Washington, D. C., 
Defendants. 

Complaint for Damages and Injunctive Relief and to Set 

Aside Deed. 

1. The plaintiff is the duly appointed committee of the 
Estate of Mary J. Burrows Baynes, having been duly ap¬ 
pointed by this Honorable Court in Insanity #29263, and 
is duly qualified as committee in that proceeding and is a 
resident of the District of Columbia and brings this action 
as committee in said proceeding. 

2. The defendants are citizens of the United States and 
residents of the District of Columbia and are sued in their 
individual rights. 

3. That on to wit August 31,1943, the defendant William 
C. Baynes, married Mary J. Burrows in Rockville, Md. At 
that time she "was 88 years of age and the defendant, Wil¬ 
liam C. Baynes, w T as about 55 years of age. Mrs. Baynes 
had been a widow for about 30 years prior to said marriage 
and her first husband had left her a substantial estate con¬ 
sisting of personal property of household effects and some 
money in the bank of approximately $6000.00 at the time 
of her marriage to defendant Baynes and in addition to 
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household furnishings at 4620 Wisconsin Avenue, lltf.W., 
Washington, D. C. Mrs. Baynes by the will of her first 
husband had the life interest in a number of pieces of real 
estate and had the right to sell such as was needed fo]r her 
own maintenance. I 

450 4. That subsequent to her marriage to defendant, 

William C. Baynes, the said Mary J. Burrows 
Baynes, had her bank account opened in their joint n^mes 
and during the past two years, there has been withdrawn 
all of the account except the sum of $294.56, and that !most 
of this money was converted to the personal use of thfe de¬ 
fendant Baynes during that time. 

5. The defendant, William C. Baynes, has not been gain¬ 
fully employed for any appreciable length of time since the 
aforesaid marriage and on to wit June 5, 1945, he induced 
her to sign a deed to the defendants, Elliot R. Boyntonj and 
Anne V. Boynton for the sale of lot 25, square 1732 w|hich 
contains 4518.78 square feet with a commercial frontage of 
30.41 feet on Wisconsin Avenue which said lot is unim¬ 
proved and has a valuation on the current market of at 
least $12,000.00. 

6. The defendant, Elliot R. Boynton, for the past several 
years, has held himself out to be in the real estate business 
in the District of Columbia in addition to operating a fu¬ 
neral parlor a few doors north of the lot in question and 
knew that its value was far greater than the reported ^ale 
price of $4000.00. The defendant, Elliot R. Boynton, fur¬ 
ther knew that Mary J. Burrows Baynes was mentally in¬ 
capable of fully appreciating the nature of her act in sign¬ 
ing the deed for such property. The said, Mary J. fur¬ 
rows Baynes, did not personally receive any of the proceeds 
of the sale of this lot to defendants, Elliot R. Boynton land 
Anne V. Boynton, nor vras any check or cash deposited to 
her account in any bank or for her credit. 

7. That during the past several months, the defendant, 
William C. Baynes, has taken away from the home of Mary 
J. Burrows Baynes, many of the household articles such as 
quilts, rugs and other household furnishings and has dis¬ 
posed of them in some manner unknown to the relatives of 
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Mary J. Burrows Baynes and has converted them to his 
own use. 

451 Wherefore, plaintiff demands: 

1. That the defendants, Elliot R. Boynton and 
Anne V. Boynton, his wife, be enjoined during the pen¬ 
dency of this action and permanently from conveying or 
otherwise disposing of their right title and interest in and 
to lot 25, square 1732 until final disposition of this pro¬ 
ceeding. 

2. That this Honorable Court order the defendants, 
Elliot R. Boynton and Anne V. Boynton, to reconvey to 
the plaintiff all their right title and interest in and to lot 
25, Square 1732 of such interest as they acquired by a deed 
dated June 5, 1945, recorded in the Land Records of the 
District of Columbia, Deed #18622, Liber 8144, Folio 398, 
by reason of the mental incapacity of the grantor, Mary 
J. Burrows Baynes, at the time of its execution and also 
question of the inadequate consideration and conspiracy 
to defraud the said grantor. 

3. That the defendant, William C. Baynes, be enjoined 
during the pendency of this action and permanently from 
disposing of any of the personal effects, furniture, cash or 
other assets which he may have acquired from the said 
Mary J. Burrows Baynes since their marriage on August 
31,1943. 

4. That a temporary injunction may be granted against 
any or all of the defendants as the evidence introduced in 
this proceeding may justify and that at the final conclusion 
of this proceeding that such permanent relief may be 
granted to the plaintiff either by way of judgment or in¬ 
junction as the nature of the final proceeding may warrant. 

5. And for such other and further relief as may be meet 
and proper in this cause. 

Alden W. Hoage, 

Committee of Estate of 
Mary J. Burrows Baynes , 
1735-14th St., N.W., 
Washington, D.C., 

DTJ-1091. 
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District of Columbia, ss: 

I do solemnly swear that I have read the annexed <jom- 
plaint by me subscribed and know the contents thereof: 
and that the statement of facts therein made as upon 

452 personal knowledge are true and those as upon in¬ 
formation and belief, I believe to be true. 

Alden W. Hoage, 

Committee of Estate of 
Mary J. Burrows Baynes. 

Subscribed and s'worn to before me this 6th day of No¬ 
vember, 1945. 

Charles E. Stewart, 

Clerk. 

By H. B. Kedzbaugh, 

Deputy Clerk. 

• • * • • * * # * i * 

453 Filed Dec 11 1945 

Answer of Defendants Elliot R. Boynton and Anne V* 

Boynton. 

First Defense. 

The complaint fails to state any claim against thesj de¬ 
fendants upon wdiieh relief can be granted. 

Second Defense. 

1. These defendants are without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the allega¬ 
tions contained in paragraphs 1, 3, 4 and 7 of the complhint. 

2. These defendants admit the allegations of citizenship 
and residence insofar as applies to them, as alleged in para¬ 
graph 2 of the complaint, but they have no knowledge or 
information as to the citizenship and residence of defen¬ 
dant Baynes. 

3. Answering paragraph 5 of the complaint, these defen¬ 
dants deny that defendant Baynes induced Mary J. fur¬ 
rows Baynes to sign a deed conveying Lot 25 in Sqbare 


6 


1732 to these defendants, and deny that said property has a 
valuation on the current market of at least $12,000. They 
have no knowledge or information as to the employment 
of defendant Baynes. 

454 4. Answering paragraph 6 of the complaint, these 
defendants deny that the value of said lot w r as greater 

than $4000; they deny that Mary J. Burrows Baynes w^as 
mentally incapable of fully appreciating the nature of her 
act in signing the deed to said property; they deny that 
Mrs. Baynes did not personally receive any of the proceeds 
of the sale of said lot; they have no knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the allega¬ 
tion as to the deposit of the proceeds of said sale to her 
account in any bank or for her credit. Defendants state 
that on or about June 5, 1945 they paid direct to Mrs. 
Baynes in cash the agreed price of $4000 for said lot and 
she personally gave a receipt therefor and that said price 
was a fair and reasonable price for said lot. 

Wherefore these defendants pray that the bill of com¬ 
plaint as to them be dismissed. 

Elliot R. Boynton. 

Anne V. Boynton. 

Louis Ottenberg. 

H. Max Ammerman, 

Investment Building, 

Washington, D.C. 

Attorneys for Defendants 
Elliot R. Boynton and 
Anne V. Boynton. 

455 Filed Nov 11946 

Pretrial Proceedings. 

Statement of Nature of Case: 

This is an action in which the committee of an incompe¬ 
tent seeks to have the defendants, Elliot R. Boynton and 
Ann V. Boynton, convey to him certain property which has, 
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heretofore, been conveyed by the incompetent prior to her 
adjudication as such. 

The relief sought is based upon the contention that at the 
time of the conveyance Mary J. Burroughs Baynes was of 
such advanced age that she did not know the character of 
her act; that the grantee, Elliott R. Boynton knew that she 
was not in full possession of her faculties, notwithstanding, 
he induced her to convey the property for a consideration 
that was inadequate. 

The defendants assert that the grantor was in full pos¬ 
session of her faculties; well knew what she was doing ^nd 
the consideration paid for conveyance was full and ade¬ 
quate. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

It is stipulated that the deed, settlement sheet, two checks 
and a receipt, all initialled by the Pretrial Court, sliali be 
received in evidence without formal proof subject to the 
objection as to relevancy. 

A. W. Hoage, Date: Nov. 1, 1946. 

Attorney for Plaintiff. 

H. Max Ammerman, Justice Morrison, 

Attorney for Defendant. Pretrial Justice. 

456 Filed May 26 1947 

Order 

Directing Defendants Elliot R. Boynton and Anne V. 
Boynton to Execute Deed to Property in Dispute^ to 
Plaintiff. 

The above captioned action having come on for trial be¬ 
fore the Court, witting without a jury, on May 13,14,15| 16 
and 19, 1947, and after argument by counsel for plaintiff 
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and counsel for defendants upon the evidence and the law, 
and the Court having found as facts, from the evidence 
adduced in open court, as follows: 

(1) That the incompetent, Mary J. Burrows Baynes, 
lacked mental capacity to know and understand and com¬ 
prehend the nature of the transaction, or the effect of the 
deed which she signed on June 5, 1945 conveying the prop¬ 
erty in question to the defendants Elliott R. Boynton and 
his wife Anne V. Boynton; and 

(2) That the price paid for the property, by the defen¬ 
dants, (which according to the evidences was Four Thou¬ 
sand dollars ($4,000.00), was grossly inadequate, and which 
price the Court thinks might have been more properly the 
amount of a loan than as the purchase price of the property 
in question; and 

(3) That Mary J. Burrows Baynes sought the defendant 
Elliot R. Boynton and employed him as her agent to effect 
a loan upon her real estate, and that said defendant under¬ 
took that assignment, and acting for her attempted to ar¬ 
range such a loan, but that due to the condition of 

457 the title to said property as it came to said Mary J. 

Burrows Baynes through her first husband’s will it 
was therefore impossible to arrange such loan, and that 
thereafter negotiations occurred which culminated in the 
purchase of the property at an inadequate price, the Court 
finds that the defendants were not in a position where they 
might have properly dealt with the said Mrs. Baynes at 
arm’s length (all of which was testified to by the defen¬ 
dants Boynton); and 

(4) That the said Mary J. Burrows Baynes had the ad¬ 
vice of no-one competent to help her in the situation; that 
her husband Baynes was a ne’er-do-well; that these facts 
were known to the defendant Elliott Boynton, and that it 
was more likely that the husband, Baynes, may have exer¬ 
cised some influence upon her to enable the defendant Boyn¬ 
ton to deal with her on the terms that were made, and that 
upon consideration of all the circumstances of this matter, 
undue influence may be inferred; 



9 


It is, therefore, by the Court, this 26th day of May, 1947, 
ORDERED, ADJUDGED and DECREED, as follows: 
That the defendants Elliott R. Boynton and Ann^ V. 
Boynton be, and they hereby are, directed to execute a fee 
simple deed, within ninety (90) days from the date hereof, 
or within ninety (90) days after final determination by the 
United States Court of Appeals for the District of Colom¬ 
bia, if an appeal be taken herein and terminated in f^vor 
of plaintiff,—conveying all of their right, title and interest 
in and to Lot 25 in Square 1732, located within the District 
of Columbia (being the same property acquired by them by 
virtue of deed dated June 5, 1945, from Mary J. Burrows 
Baynes, recorded as Instrument No. 18622 in Liber 811^ at 
Folio 398, among the Land Records of the District of po- 
lumbia)—to Alden W. Hoage, Committee of Mary J. Bur¬ 
rows Baynes, Patient, by virtue of his appointment as s^ich 
in Mental Health No. 29263 now pending in this Coikrt, 
subject to the repayment of the Four Thousand dollars 
($4,000.00) paid by the said defendants, by the plaintiff] in 
this proceeding. 

BY THE COURT: 


F. Dickinson Letts, 

SEEN: Justice. 

H. Max Ammerman, Esq., 

Attorneys for Defendants. 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

1 The above-entitled matter came on for trial at 

11:15 o ’clock a. m., on Tuesday, May 13, 1947, in the 
District Court of the United States for the District of Co¬ 
lumbia, in the Courthouse at Washington, D. C. 

Before Honorable F. Dickinson Letts, Associate Justice 
of the District Court of the United States for the District 
of Columbia. 


• • • • • • • # * 

10 Dr. Peter P. Andrews was called as a witness for 
and on behalf of the plaintiff and * * * testified as 
follows: 
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Direct Examination 
By Mr. Hoage: 

Q. State your full name, please. A. Dr. Peter P. An¬ 
drews. 

Q. Doctor, you are a practicing physician? A. I am; 
ves, sir. 

Q. How long have you been so engaged ? A. Since 1940; 
here in the District since 1942. 

Q. Do you have an office in the District of Columbia? 
A. Yes, sir; 4201 Fessenden Street. 

Q. How long have you been operating as a doctor at that 
place ? A. Since December, 1942. 

Q. Did you have a patient named Mary Burrows Baynes ? 
A. Yes, sir. 

Q. When was the first time you visited Mrs. Baynes ? A. 
Around the first of June, 1945. 

11 Q. What was the nature of your treatment? Af 
At that time she had pains in her extremities, which 
was probably due to an arteriosclerosis basis. 

Q. Had you ever seen her before that time? A. I don’t 
recall that I did. 

Q. What was her mental condition at that time, if you 
can recall, Doctor? A. Well, she impressed me as, at that 
time—I didn’t treat her for a mental condition. She com¬ 
plained of pain in her extremities, for which I gave her the 
required medication, and she seemed to be fully aware of 
what was going on, but I didn’t give her any mental test. 

Q. Now, did there come a time when you treated her any 
later than that? After that, did you treat her again? A. I 
had seen her on several occasions for this pain in the ex¬ 
tremities, and later on, approximately June 28, she had a 
fall, in wffiich she sustained a fracture of her leg, or hip and 
pelvis. 

Q. Doctor, as the result of this fall, was she able to get 
up and about after that? A. Not too well, no, sir. 

Q. It was a fracture of the pelvic bone? A. The pelvic 
and the hip, yes, sir; the femur. 
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Q. What was your advice in regard to her age, with Re¬ 
spect to the possibility of operation and reduction? 

12 A. The diagnosis was not made on the first visit. The 
definite diagnosis was made w’hen she was hospital¬ 
ized in July, 1945. 

Q. What did you do at the time? A. At that time tiie 
position was good and healing had been taking place, and it 
was just advisable to retain and maintain the same position 
she had with the extremity. There was no further surgidal 
procedure that was necessary. 

Q. But after that time she was unable to get up aijid 
about, was she ? A. Just to get up for her meals and sit ijp 
in bed; that was all she was able to do. 

Q. Since July or August of ’45, she has not been able to 
get up and about, has she ? A. not of her own free will pr 
under her own motion; no. 

Q. What did you observe her mental condition to be from 
the time of this injury, and so on? 

Mr. Ammerman: If Your Honor please, this injury wfi|s 
June 28, and the deed, which is the subject-matter of th}s 
suit, was dated June 5, and her condition after June 5 doe|s 
not have any bearing. I object to the question. 

The Court: The objection is overruled. Answer the 
question. 

The Witness: Repeat the question. 

(The pending question was read by the reporter.) 

13 The Witness: Well, at the time of her injury, shfe 
became very irrational and corifused. She was 

unable to state the specific nature and her judgment, ad- 
cording to the possibility of what was going on, and shij 
would be in pain, and again she would not be in pain, an(jl 
she was unable to remember faces, and even my name, wheiji 
I came in, she would not recognize me, but previous to that 
she was quite able to do that. 

By Mr. Ammerman: 

Q. Previous to what? A. Previous to this injury shd 
had. 
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By Mr. Hoage: 

Q. Did you ever discuss with her, Doctor, the question 
of the sale of any property by her? A. No, I never did. 

The Court: What was the date of this sale ? 

Mr. Hoage: June 5, 1945, Your Honor. 

By Mr. Hoage: 

Q. Now, since then what has your observation been as to 
her mental condition? A. There has been no improvement 
whatsoever; in fact, there has been a degenrative process 
going on, if anything. 

Q. You have seen her since that time, have you? A. 
I have seen her at intervals about three to six months 
apart. 

Q. There is not much you can do for her in the 
14 present circumstances? A. Not as far as curative 
measures are concerned. 

Q. At the time you treated her in the first part of June, 
Doctor, she really had a complaint about blood pressure or 
hardening of the arteries, and that was all you discussed 
with her? A. That is correct. 

Q. Did she call you, or did some neighbor call you in? 
Do you recall? A. From my knowledge, I think Mr. Baynes 
had called me. 

Q. Do you know of any other doctors who treated her 
previous to that? A. I think she had mentioned Dr. 
Sidney Cousins. 

Q. You haven’t discussed the case with him, have you? 
A. No, I haven’t. 

Mr. Hoage: That is all. 

Cross-examination 

By Mr. Ammerman: 

Q. Dr. Andrews, at the time you received the call to 
come to Mrs. Baynes’ house in the early part of June—I 
believe you said about June 1? A. I don’t remember the 
date. 






Q. The early part of June—and you don’t have your 
office record with you? A. I don’t have the first visit, 
no. 

15 Q. At that time you say she was complaining of 
pain in her legs, her lower extremities? A. That'is 

correct. 

Q. And you thought it was an arteriosclerotic condition 
of some sort, and she discussed that with you? A. That 
is right. 

Q. And you asked her where it pained her and sjae 
pointed it out to you? A. That is correct. 

Q. And you saw evidence of that pain? A. No; not evi¬ 
dence of pain. 

Q. Well, evidence of a condition which would cause paiiji? 
A. That is right. 

Q. But she did point that out to you, and you observed 
that? A. Yes. 

Q. At that time her mind seemed perfectly normal? A. 
For her age ? 

Q. Yes? A. Yes. 

Q. She knew what she was doing and she discussed tbje 
symptoms with you intelligently, didn’t she? A. She dis¬ 
cussed the symptoms but they were confused. In that re¬ 
spect, as far as what medication was to be concerned, she 
would not know whether she was taking medicine. If 

16 Mr. Baynes didn’t go up to see, she w’ould not know 
what time the medicines were. 

• Q. This was after the first visit? You would not know 
that at the time of your visit. You had a first visit? A). 
Yes. 

Q. And it was after that, in some conversation you ha^l 
with Mr. Baynes or her, that you learned the informatioi|i 
which you just gave us, about not taking medicine proper 
ly? A. I had seen her on several visits. 

Q. But when did you see her first, after the first visitl 
how long after? A. Approximately three days apart. I 
have seen her four or five visits. 

Q. Altogether, before she injured herself? A. Yes. 
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Mr. Ammerman: Do you have the report from down¬ 
stairs ? 

Mr. Hoage: The Mental Health report? 

Mr. Ammerman: Yes. 

By Mr. Ammerman: 

Q. Now, Doctor, on December 26, 1945, that was just a 
couple of months after the injury, and you wrote this letter? 

Is that your signature on the letter addressed to the 
Commissioner of Mental Health, which is a letter contained 
in the file, Mental Health File No. 29,263 in this 

17 Court; is that correct ? A. That is right. 

Q. Now, in that letter you stated that she had been 
under your professional care since about the first of June 
for high blood pressure and pain in the legs? A. That is 
right. 

Q. And then you say in the same paragraph, you state: 
Since about June 28,1945, for a broken right hip and pelvis. 
That is at the end of the first paragraph, Doctor, isn’t it? 
A. Yes. 

Q. And in the next paragraph you say: During this latter 
illness—and you are referring to the broken right hip ? A. 
That is right. 

Q. And you say: Especially since, and at the time of 
hospitalization July 23, 1945, she has shown spells of being 
somewhat irrational, confused, and very forgetful of what 
she was doing or had done ? A. That is correct. 

Q. Now, that condition didn’t exist with respect to the 
previous illness, only the latter illness? A. Not entirely. 

Q. There were some indications but not entirely? A. 
Not entirely. 

Q. Then you say, referring to the date of the letter, 
September 25: There are times that she does show evidence 
of alertness and rational periods, but these have been 
few. 

18 Now, you are referring, when you say there are 
times, to the present time, September 25, 1945, the 

date of that report; isn’t that right, that as late as Septem¬ 
ber, 1945, she was showing periods of rationality and 
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periods of being alert? A. That is correct. I was there at 
the house and she w T as alert. 

Mr. Am merman: I wish to have this letter marked. Are 
you going to offer the entire file? 

Mr. Hoage: I will offer the entire file. 

Mr. Ammerman: You are offering it? 

Mr. Hoage: Yes. This is Plaintiff’s Exhibit No. 1. 

The Court: You are introducing the whole file? 

Mr. Hoage: Yes. 

Mr. Ammerman: No objection. 

The Court: It may be received. 

(Thereupon the above-mentioned file was received 
in evidence and marked “Plaintiff’s Exhibit No. jL.”) 

* * * * * # # # I + 

Redirect examination 
By Mr. Hoage: 

Q. I just have one question, Doctor. This arteriosclero¬ 
sis condition that she had, isn’t that part of a sort of de¬ 
generative process of the whole body? In other words, 
wasn’t that arteriosclerosis one of the degenerative 
19 evidences attending old age? ■ A. Is that an opinion 
you want, or in her case ? 

Q. In her case. A. Well, now, in her case, she had ljigh 
blood pressure, and she did have extremity pains, which, 
of course, gives that arteriosclerotic basis, and from ot|her 
visits that I had with her, she did show signs of confusion; 
yes. 

Q. Now, Doctor, do you know how old she was at the tfme 
you first visited her? A. I beg your pardon? 

Q. Do you know how old she was at the time you ftrst 
visited her? A. She would not state her age. She warded 
to impress me that she was much younger, but Mr. Bayjnes 
told me she was approximately 90 years of age. 

Q. You haven’t seen Mr. Baynes since you visited hetf at 
the house, have you? A. Well, at a hearing, I think, I saw 
him in Mr. Burrows’ house. 
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Q. That was in September, 1945! A. That is correct. 

Q. You haven’t seen him since! A. No, I haven’t. 

• #*•#*•#« 

20 Dr. Wesley K. Harris called as a witness for and 
in behalf of the plaintiff, and * * * testified as follows: 

Direct examination 

By Mr. Hoage: 

Q. Doctor, will you state your full name, please! A. 
Wesley K. Harris. 

Q. What is your profession! A. I am a chiropractor. 

Q. Directing your attention to Mary J. Burrows Baynes, 
did you ever see her in 1945! A. I did. 

Q. Do you remember approximately when and w r here! 
A. It was in the month of August in her son’s home. 

• «#*****-» 

21 Q. All right. Doctor, did you talk to this Mrs. 
Baynes! A. I did. 

Q. Did she reply to your questions! A. She did. 

Q. And what was the manner in which she replied! 

Mr. Ammerman: I object, if Your Honor please, 

22 for the same reason, that he is going to character¬ 
ize it. 

The Court: He can tell what he saw or observed, but not 
about the conversation. 

Mr. Hoage: I asked him in what manner she answered 
his questions. 

Mr. Amm erman: Ask him what he observed with respect 
to her. 

The Court: He may answer. 

The Witness: She was very irrational. 

Mr. Ammerman: Just before he answered I objected. I 
want to note an objection to the question on the basis that 
this examination was in August, after a serious injury to 
her, and the deed was signed previously, on June 5th. 

The Court: The objection is overruled. 
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By Mr. Hoage: 

Q. Testify, Doctor, as to what you observed? A. I ob¬ 
served that she was very irrational in her answers. 

Q. Over how long a period of time did you talk to her? 
A. Approximately 30 minutes. 

Q. And did she appear in any of her conversation ti be 
rational? A. No. 

• * * * • • * * * | * 

23 Q. Just answer the question, yes or no: Was she 

able to identify any of those who came into her 
presence while you-were there? A. She wasn’t. 

Mr. Ammerman: This question is objectionable unleds it 
is shown she knows them. They may be people she ndver 
saw before, and it is out of the presence of the defendants. 
The Court: I overrule the objection. 

Mr. Hoage: His answer is in the record. 

The Court: I overruled the objection. 

By Mr. Hoage: 

Q. What was her reaction, Doctor, in recognition of th^se 
that came into her presence w’hile you were there ? A. $he 
didn’t know them. 

• * * * • • # # i • 

25 Edward H. Brent was called as a witness for and 
in behalf of the plaintiff, * * * testified as follows: 

• * * # # * # # I *» 

Direct examination 
By Mr. Hoage: 

Q. Would you state your full name, please, Mr. Brefit? 
A. Edward H. Brent. 

Q. What is your occupation, Mr. Brent? A. I am presi¬ 
dent and treasurer of Thos. J. Fisher & Company, rdal 
estate brokers. 

Q. How long have you been engaged in the real esthte 
business, Mr. Brent? A. Oh, roughly, about 30 years. 

Q. Now, have you occasion in the course of your business 
to go out and look at property and make appraisals of that 
property? A. I do. 
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26 Q. At my request, in November, 1945, did you go 
out and make an appraisal of some property on Wis¬ 
consin Avenue ? A. I did. 

Q. Directing your attention to Square 1732, and I have 
drawn a rough sketch of it here, have you made any ap¬ 
praisal as to the property involved in question, in Lots 23, 
24, 25, and 802 in that square? A. I did for you, sir; yes sir. 

Q. Can you give us your estimate of that property? 

Mr. Ammerman: I object, if Your Honor please. He has 
not yet qualified the man as an expert in real estate valua¬ 
tions in this particular area. This is a large city. I haven’t 
heard him say anything with respect to experience in this 
section. 

By Mr. Hoage: 

Q. Mr. Brent, in the course of your connection with the 
Fisher Company, are you acquainted with real estate valua¬ 
tions on Wisconsin Avenue? A. I feel that I am. 

Q. As a matter of fact, you live in that vicinity? A. I do. 

Q. About how far do you live from this property? A. I 
live on Windom Place, just east of Wisconsin Avenue; that 
would be five or six blocks. 

Q. Have you occasion to handle sales of property 

27 in that vicinity? A. My company has made sales 
in that area. 

Mr. Ammerman: I object to the answer as not being 
responsive. 

The Court: The answer will stand, and it should be shown 
what knowledge he had of the transactions. 

By Mr. Hoage: 

Q. Now, Mr. Brent, have you had personal knowledge of 
transactions in that vicinity in Wisconsin Avenue? A. Yes, 
sir. 

Q. Can you tell us how many sales you are familiar with 
or have made inquiry into in that vicinity? 

Mr. Ammerman: I am sorry, I will have to object, on the 
ground of being familiar with sales or inquiries with respect 
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to sales would not make a man an expert. I have to object 
to that, if Your Honor please. He would have to shovf he 
handled the property physically and made sales. 

The Court: This is only a question to establish his quali¬ 
fications. The objection is overruled. 

Mr. Hoage: Will you read the question? 

(The pending question was read by the reporter.) 

The Witness: I am personally familiar wdth two handed 
by my office, as far as that goes, and I have checked the 
record of Stone’s Legal Record, and from that I have ascer¬ 
tained numerous sales within the area. 

28 By Mr. Hoage: 

Q. Now, Mr. Brent, the controversy in this case in¬ 
volves the sale of Lot 25 in Square 1732 as of June 5,1M5. 


30 By Mr. Hoage: 

Q. Mr. Brent, you did make an appraisal of that 
property in question? A. I did, sir. 

Q. Now, what valuation did you place upon those lots? 
A. Well, in particular, Lot 25, as I recall my inspection and 
survey, I considered Lot 25 to be worth $10,000. 

Q. Now, Mr. Brent, how did you arrive at that valuation? 
A. Well, this lot has a frontage of 30 feet on Wisconsin 
Avenue, and it is in the first commercial zone, and it could 
be possibly used for two or three small commercial stores. 

Wisconsin Avenue carries a very heavy load of trajffic, 
and also street cars and buses. 

From Western Avenue to River Road on my speedometer 
it is nine-tenths of a mile, and in that nine-tenths of a mile 
is located this property, and in that area there are four 
gasoline stations, which indicate a very active street. Asjide 
from the gasoline stations, there are many, many types of 
business. So I concluded that that is the value of the 

31 lot there, due to its close proximity to Sears, hnd 
that it is close to a very healthy business area. 
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Wisconsin Avenue is the only commercial ground we have 
left in the Northwest section. Up to this time it has not 
carried its load, but I expect to be one of our leading busi¬ 
ness streets. It has perhaps been slow, but in my judgment 
the foundation is there, and it is going to develop, without 
a doubt. 

Q. Do you have a plat there you have drawn? A. For my 
own information, yes, sir. 

Q. How far away is Sears from this building, approxi¬ 
mately, in feet? A. Oh, I would say, roughly, it is about 
200 yards. 

Q. And almost directly across, is there a Giant Store? A. 
diagonally, and south. 

Q. And there is quite a bit of commercialization? 

Mr. Ammerman: Let the witness testify. 

By Mr. Hoage: 

Q. What has been the tendency toward development in 
that area? A. It is coming ahead. It was slow in finding 
itself, but with the construction and operation of the Sears- 
Roebuck store, it has done something to the neighborhood, 
that has reflected itself all along Wisconsin Avenue. 
********* 

32 Q. From your knowledge, Mr. Brent, what is the 
nature of the real estate development in that block? 
A. As I recall, Mr. Hoage, south of this plot there are two 
frame houses, and there is vacant ground going to Brandy¬ 
wine Street. When you cross Brandywine, that is where 
the Sunoco gas station is, and then River Road and across 
the street from that is Sears. 

Mr. Ammerman: Do not refer to any memorandum yet. 

By Mr. Hoage: 

Q. Mr. Brent, in arriving at your valuation of $10,000 for 
that lot, do you know of any comparable sales in the neigh¬ 
borhood about that time? A. My salesmen sold the north¬ 
west corner of Brandywine Street, that is about 29,000 
square feet, and it runs east of Wisconsin Avenue, but not 
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more than 150 to 200 feet off Wisconsin, in July, 1945|, and 
I sold that corner to the Bamberger Broadcasting Company, 
on which they are now T erecting a television building] and 
we sold that 29,000 square feet, plus, it sold for $1,50 a 
square foot, and that wmsn’t zoned first commercial. 

Q. That was residential ground? A. Well, it wrns 

33 zoned for apartment use and residential; yes, sijr. 

Q. Do you know of any other sales about that time? 
A. Well, I personally handled the sale at Garrison Street 
and Wisconsin Avenue. It was, as a matter of fact, qujite a 
large tract, and it w*as 1.49 acres, pretty close to an acrh and 
a half, and we sold that lot on the basis of commercial grpund 
at $2 a foot, and 25 cents a foot for the back ground, w l hich 
was a rather poorly shaped lot and came to a point oik the 
west end. We sold that ground for $55,000, and it figures 
about $2 a square foot for the commercial. 

Q. Has there been any change in the approximate valua¬ 
tion of property in that vicinity since June of 1945 and the 
present time? A. Well, I would say that the 1945 real 
estate business, as the months passed into December, it £rew 
progressively better, and we continued with an exceptionally 
good market, and I am speaking from sales, as it affected 
my company, and we had a better year in ’46 than we had 
in ’45, and ’45 was by far better than the preceding yepr of 
’44, and it continued so until October and from that tim|e on 
the tendencies of buyers was on a more cautious trend, is 
the other way. 

Q. Can you give us an approximate idea when that trend 
started? 

Mr. Ammerman: Which trend? 

34 Mr. Hoage: The upward trend. 

The Witness: W T ell, Mr. Hoage, going back, I 
think, as I said before, Wisconsin Avenue is a very fine 
street, and it has never been entirely a developed street, but 
I think it has started to develop and improve from the time 
of Sears-Roebuck store. 
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By Mr. Hoage: 

Q. How long ago was that? A. I lived in the neighbor¬ 
hood at the time. I judge it was ’38 or ’39, around that time. 

Q. Well, in your opinion, did the conclusion of the war 
with Germany or Japan have anything to do with that trend 
in that vicinity? A. Well, Mr. Hoage, I think business 
generally throughout the war was affected one way or the 
other by Pearl Harbor. In fact, our company- 

Q. (Interposing). I mean the close of the war. A. Not 
necessarily. I think the Stock Market break in October or 
September last year had more serious effect on our busi¬ 
ness than anything else I know of. 
********* 

Cross examination 

By Mr. Ammerman: 

Q. You say things got better into September? A. 
35 Things were getting progressively better in that sec¬ 
tion. I don’t know if I used September. I said pro¬ 
gressively better. 

Q. Let me show you your letter dated November 5th, 
addressed to Mr. Hoage, in November of 1945, and you state 
that Lot 25 that the fair and reasonable valuation would be 
$10,000; is that correct ? A. That is my letter; yes, sir. 

Q. Now, you were not asked at the time you made the 
appraisal, the occasion for your valuation in this letter, for 
the market value on June 5th, during the month of June, 
1945? A. I don’t recall that I was called upon why I was to 
appraise it. I had my own ideas about it. I thought we were 
going to get a piece of property to sell. 

Q. You didn’t know that you were going to make an ap¬ 
praisal? A. No. 

Q. Now, in your letter of November 5, 1945, it appears 
you were appraising it as of November 5, 1945. A. My 
examination of the premises was around the 25th or 28th 
of October. 

Q. And you wrote your letter a few days after that? A. 
Yes. 
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Mr. Ammerman: I ask this letter just referred to, jad- 
dressed to Mr. Hoage and signed by this witness, 

36 dated November 5,1945, be marked Defendants’ No. 
1 for Identification. 

(Thereupon the paper writing was marked “ Defend¬ 
ants ’ Exhibit No. 1 for Identification.”) 

By Mr. Ammerman: 

Q. Now, you told us about a lot on Garrison and Wiscon¬ 
sin Avenue which you stated you handled yourself, and y!ou 
say it brought something like $2 a foot ? A. That is right. 

Q. That lot fronted on two good streets, didn’t it? A. 
Well, it fronted on Wisconin Avenue, it had a frontage of 
220 feet on Wisconsin Avenue. 

Q. And it had six or seven hundred feet on Garrison ? |A. 
But when you speak of $2 a foot, that is for 100 feet depth 
of the lot. | 

Q. The other portion was on the inner lot? A. But, ybu 
see, the sales were combined, the commercial ground w^th 
the residential. 

Q. But the client bought it on the basis of a commercial 
tract of 200 feet one way and 600 feet the other way? A. No. 
Q. If there was 1.49 acres in the tract, how much did ypu 
sell it for? A. $55,000. 

37 Q. And when? A. It was February, ’45, I think. 
I am not referring to this. May I? 

Q. Yes. A. February 13, 1945. 

* # * # # # * # # 

Q. Now, in answer to a question by Mr. Hoage and In 
describing the potentiality of Lot 25, you said that the lpt 
would make, would be a nice location for three commercial 
stores. A. I said one, two, or three, but possible three small 
stores. 

Q. Ten foot stores? A. You could not get them in. Yqu 
would have to reduce it to eight and a half foot stores. 

Q. That is a right small store ? A. That is right. 
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By Mr. Hoage: 

Q. How long ago was that? A. I lived in the neighbor¬ 
hood at the time. I judge it was ’38 or ’39, around that time. 

Q. Well, in your opinion, did the conclusion of the war 
with Germany or Japan have anything to do with that trend 
in that vicinity? A. Well, Mr. Hoage, I think business 
generally throughout the war was affected one way or the 
other by Pearl Harbor. In fact, our company- 

Q. (Interposing). I mean the close of the war. A. Not 
necessarily. I think the Stock Market break in October or 
September last year had more serious effect on our busi¬ 
ness than anything else I know of. 
#####**** 

Cross examination 

By Mr. Ammerman: 

Q. You say things got better into September? A. 
35 Things were getting progressively better in that sec¬ 
tion. I don’t know if I used September. I said pro¬ 
gressively better. 

Q. Let me show you your letter dated November 5th, 
addressed to Mr. Hoage, in November of 1945, and you state 
that Lot 25 that the fair and reasonable valuation would be 
$10,000; is that correct? A. That is my letter; yes, sir. 

Q. Now, you were not asked at the time you made the 
appraisal, the occasion for your valuation in this letter, for 
the market value on June 5th, during the month of June, 
1945? A. I don’t recall that I was called upon why I was to 
appraise it. I had my own ideas about it. I thought we were 
going to get a piece of property to sell. 

Q. You didn’t know that you were going to make an ap¬ 
praisal? A. No. 

Q. Now, in your letter of November 5, 1945, it appears 
you were appraising it as of November 5, 1945. A. My 
examination of the premises was around the 25th or 28th 
of October. 

Q. An d you wrote your letter a few days after that? A. 
Yes. 
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Mr. Ammerman: I ask this letter just referred to,: ad¬ 
dressed to Mr. Hoage and signed by this witness, 

36 dated November 5, 1945, be marked Defendants’ No. 
1 for Identification. 

(Thereupon the paper writing was marked “Defend¬ 
ants’ Exhibit No. 1 for Identification.”) 

By Mr. Ammerman: 

Q. Now, you told us about a lot on Garrison and Wiscon¬ 
sin Avenue which you stated you bandied yourself, and you 
say it brought something like $2 a foot ? A. That is ri^ht. 

Q. That lot fronted on two good streets, didn’t it? A. 
Well, it fronted on Wisconin Avenue, it had a frontage! of 
220 feet on Wisconsin Avenue. 

Q. And it had six or seven hundred feet on Garrison? A. 
But when you speak of $2 a foot, that is for 100 feet dejpth 
of the lot. 

Q. The other portion was on the inner lot? A. But, ^ou 
see, the sales were combined, the commercial ground with 
the residential. 

Q. But the client bought it on the basis of a commercial 
tract of 200 feet one way and 600 feet the other way? A. No. 
Q. If there was 1.49 acres in the tract, how much did you 
sell it for? A. $55,000. 

37 Q. And when? A. It was February, ’45, I thijik. 
I am not referring to this. May I? 

Q. Yes. A. February 13, 1945. 

# # # * * * * *!# 

Q. Now, in answer to a question by Mr. Hoage and in 
describing the potentiality of Lot 25, you said that the tot 
would make, would be a nice location for three commercial 
stores. A. I said one, two, or three, but possible three small 
stores. 

Q. Ten foot stores? A. You could not get them in. You 
would have to reduce it to eight and a half foot stores. 

Q. That is a right small store ? A. That is right. 
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Q. As a real estate expert, is it your testimony 

38 they could profitably build three eight and a half 
foot stores? A. I don’t say profitably. I said it 

could be done. 

Q. You mean, an eight and a half foot store, 150 feet 
deep? A. 148, isn’t it? 

Q. Have you ever seen a store in the District 8y 2 feet 
wide and 150 feet in depth? A. I don’t know. 

********* 

Mr. Hoage: Your Honor, I have had Mrs. Baynes 
brought down on a stretcher. I wanted Your Honor to see 
her. I am not going to ask her any questions. 

The Court: All right; bring her in. 

Mr. Hoage: This is Mrs. Baynes, the party who I am 
committee for, Your Honor. 

Does Your Honor have any questions ? 

39 The Court: I have no questions. 

Mr. Hoage: All right, you may take her out. 
********* 

42 Lynn 0. Delashman was called as a witness for and 
on behalf of the plaintiff, * * # testified as follows: 

Direct examination 
By Mr. Hoage: 

Q. What is your name? A. Lynn 0. Delashman. 

Q. You are connected with the Riggs Bank? A. I am. 

Q. Are you here in response to a subpoena? A. Yes. 

Q. Do you have the records pertaining to the accounts 
in your bank of William C. Baynes and Mary J. Baynes? 
A. I do. 

Q. Directing your attention to the month of June, 1945, 
was there an account in your bank at that time in their joint 
names? A. Yes, sir. 

Q. What was the balance at the beginning of busi- 

43 ness on June 5? A. The balance at the beginning 
of business or at the close of business on May 31? 
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Q. On May 31. A. $865.11. 

Q. Were any deposits made during the first part of Juiie? 
A. Yes. 


Q. What was the date of such entry? 

Mr. Ammerman: May this go in subject to motion to 
strike ? 

The Court: Yes. 

The Witness: June 5. 


By Mr. Hoage: 

Q. What was the amount of that deposit? A. $214. 

Q. Were there any other entries made during the moi^th 
of June? A. By way of deposit by checks? 

Q. Any activity. A. Oh, yes. There was a dollar charlge 
on June 14, and then a check closed the account on Septem¬ 
ber 5. That is not in June. 

Q. In other words, just one dollar service charge, a|nd 
was there a check for $3, did you say? A. No. Let^is 
44 check that date. Yes, there is a check for $3 On 
June 5. 

Mr. Ammerman: What was it, a withdrawal? 

The Witness: I beg your pardon? 

By Mr. Hoage: 


Q. That was a withdrawal ? A. That is correct. 

Q. So there was one deposit made and then the accoufit 
was closed on September 5? A. Yes. 

Q. How t large was that balance? A. $294.56. 

Mr. Hoage: That is all. You may cross-examine. 

Mr. Ammerman: May I see the records ? 

The Witness: Yes. 


By Mr. Hoage 


Q. Before you take up cross-examination, I just want to 
ask him: Do you have the deposit slip showing the entry on 
June 5 for the 214? A. Yes, I have. 

Q. Does that deposit slip indicate the type of currency 
or the manner of deposit? A. It does. 
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Q. What does it show, Mr. Delashman? A. It shows that 
a check was deposited, and $86 in cash was taken out of it, 
and the net difference of $214 was credited to the 

45 account. 

Q. There is no indication there whose check it may 
have been? A. No. 

Mr. Hoage: That is all. You may cross-examine. 
Cross-examination 

By Mr. Ammerman: 

Q. How much cash was taken out of that check? A. $86. 
Q. I show you similar ledger cards, what are they? A. 
Savings account. 

Q. A different type of account? A. Yes. 

Q. These savings account records show that on December 
20, 1944, it had been closed out; is that correct? A. That 
is correct. 

Q. And you have no record of a savings account since 
that date? A. No, sir. 

Q. When was the checking account opened? A. The joint 
account? 

Q. Yes. A. May 8,1944. 

Q. And the smallest balance that was in the account prior 
to the check which was drawn September 5,1945, and 

46 closed it out, existed as of May 31, 1945; is that 
correct? A. That is correct. 

Q. Prior to that the amounts fluctuated but they would 
come to several hundred dollars all the time? A. That is 
right. 

Mr. Ammerman: That is all. 

Redirect examination 
By Mr. Hoage: 

Q. Were there any other accounts in the bank at that 
time in the name of either of these parties, as of June 5? 
A. No. 

Q. Do both accounts show in ’43? A. No, they don’t. 
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Q. They don’t go back that far? A. Wait a minute; the 
savings may show for ’43. 

Q. Approximately as of September 1, 1943, does it sjiow 
what the balance was? A. September 8, 1943, it shiows 
$853.19. 

Q. That is in the savings account in whose name? A. 
William C. Baynes and Mary Baynes. 

Q. Was that the date the account w^as created into a joint 
account? A. No, I don’t think it was. 

Q. When was that account created or opened up? A. I 
don’t have the record with me. 

47 Q. But that was September 8, 1943? A. Yes. 
There is something back of it, back of that date. 

Mr. Hoage: That is all. 

# # * * * * # W # 

48 Frank J. Volkman was called as a witness for ^nd 
on behalf of the plaintiff, * * * testified as follojws: 

i 

Direct examination 
By Mr. Hoage: 

Q. State your full name, please. A. Frank J. Volkman. 
Q. 'What is your business? A. Real estate broker. 

Q. How long have you been in that business? A. About 
1917, but I was out of it for approximately ten years on tjwo 
different occasions. I spent about 20 years actively in (the 
business. 

Q. Were you in the service during that time? A. P^rt 
of the time, yes, about two years. 

Q. You are now engaged in the real estate business, jire 
you? A. I am. 

Q. Where is your office located? A. 4617 Foiity- 

49 first Street, Northwest. 

Q. In regard to Square 1732, on Wisconsin Avenge, 
where is your office located with reference to Baynes or 
Burrows property? A. Would you care for me to pofnt 
it out? 

Q. Yes. Refer to the map and show where your ofltice 
would be. A. Is this Wisconsin Avenue? 
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Q. No; this is Wisconsin Avenue. A. That is right. 

Q. That is north, that way. A. Just about directly across 
on Forty-first Street. 

Q. Now, Forty-first Street forms practically a little tri¬ 
angle in here, so that Forty-first Street, your office would be 
in her (indicating)? A. That is right. 

Q. For the purpose of the record, Your Honor, at that 
point Forty-first Street is east of Wisconsin Avenue, and 
that runs directly north and south. A. That is right. 

Q. And your place is directly opposite, that is, to the east 
from the Baynes property? A. That is right. 

Q. Now, at my request, did you- 

Mr. Ammerman (interposing): Isn’t this property 
50 east of the Boynton property? 

Mr. Hoage: Well, straight across. 

Mr. Ammerman: You are across here (indicating)? 

The Witness: WTien I saw the Boynton property, I 
thought you had reference to this case. Now, the Baynes 
property, I am directly across. 

By Mr. Hoage: 

Q. At my request did you make an appraisal of this 
property? A. I did. 

Q. Now, Mr. Volkman, what experience have you had in 
the real estate business with reference to sales on Wiscon¬ 
sin Avenue in that vicinity? A. Well, I made, probably I 
made two—4648. 

Q. Isn’t that 4748? A. 4748, yes, Wisconsin Avenue. I 
can’t just remember. It has been a little over two years, I 
think. I can say I sold 4309 Wisconsin Avenue. That is 
directly across from the fire house, a piece of property with 
an old frame house on it, and I sold that in May of ’45. 
*#***#### 
By Mr. Hoage: 

Q. Have you verified other sales in the neighbor¬ 
hood? A. I had reference to that. 
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Q. Have you had occasion to list any property in 
that particular block, Square 1732? A. Yes, I have a piece 
of property at 4632, down from there, three houses frbm 
the corner of Chesapeake, on the west side of Wisconsin. 

Q. Has that property been sold recently? A. Yes, that 
has been sold within the last year. 

Q. Do you have personal knowledge as to the sale price 
on that? 

Mr. Ammerman: I object, if Your Honor please, The 
sales price during the last year is not indicative of the 
value as of July ’45 or June ’45. 

The Court: The objection is overruled. 

The Witness: It was sold for $15,500. May I refer to 
notes? 

By Mr. Hoage: 

Q. Was that property, from your own knowledge, iijn- 
proved or unimproved? A. It was improved with an old 
stucco house. 

Q. Of your knowledge, has that since changed? A. Yes, 
it has been remodeled into modern stores and offices, bot^ 
by one office. I don’t know about any more than one. 
52 Q. And you say stores? A. With at least oi^e 
office, too. 

Q. Directing your attention to some of the sales you in¬ 
dicated, do you remember one at 4309 Wisconsin Avenu^, 
across from the fire house, about when that was sold? A. If 
I can refer to my notes, I will give you the exact date. I 
sold it May 21, 1945. 

Q. What was the sales price for that property? 4- 
$15,000. | 

Q. Now, approximately what was the area of that prop¬ 
erty? A. 3,629 square feet, improved with a frame build¬ 
ing. 

Q. 3,629 square feet? A. Yes. 

The Court: By the way, what was the square footage of 
Lot 25? 
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* 


Mr. Hoage: 4,518.78 square feet; no improvements on 
it. 

By Mr. Hoage : 

Q. Now, was the house that you have just mentioned of 
any value as far as commercial use was concerned? A. 
None whatsoever. I don’t think it had any value other 
than salvage. 

********* 
By Mr. Hoage: 

53 Q. Let me ask you about that property. Did you 
have occasion after that to have it for sale again? A. 

I had it for sale shortly after I sold it. 

Q. In other words, the purchaser of that property at the 
price you indicated listed it with you for sale? A. Yes. 

Q. And did you have any offers or proposals in regard 
to the sale of that? A. I had an offer on it; yes. 

Q. What was the amount of that offer? A. $30,000. 

Q. Did your client authorize you to sell at that price ? A. 
He would not accept it. 

Q. Now, in regard to the other piece of property you 
mentioned, 4748, that would be in the block north of that 
going to the District line? A. Yes. 

Q. Describe that property? A. It was on a lot approxi¬ 
mately 45 feet wide, with a good building on it. 

Q. Do you remember the area of that lot? A. No, I i 
don’t. It was about 4,500 square feet. These lots are i 
about 100 feet deep, and it was about 44, close to 45 feet \ 
frontage. 

Q. Do you have any idea as to when that property 

54 was sold, approximately? A. About two years or , 
better; I am not sure. I neglected to get it. 

Q. What was that sold for? A. $8,500. 

Q. Now, what price did you quote me in regard to the 
value of this lot (indicating) ? 

Mr. Ammerman: Just a minute. I don’t want any 
appraisal that is of today. 
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By Mr. Hoage: 

Q. Did you give me an appraisal on the Burrows prop¬ 
erty? A. Yes, I did. 

Q. Can you tell me what that appraisal was? A. Y^s, 
sir, I can. 

Q. Bear in mind, I have asked an appraisal with refer¬ 
ence to the valuation as of approximately June 5, 1945. 
A. The following is my appraisal. This is a letter to yiu, 
dated May 13, 1946: 

The following is my appraisal, made approximately 
eight months ago, of the Burrows property located on i^he 
west side of Wisconsin Avenue just north of Brandywine 
Street, in Square 1732, comprising Lots 802, 23, 24, and 25: 

Lot 25, containing 4,518 square feet, at $2.50, or a toial 
of $11,295. 

By the Court: 


55 Q. What is the total? A. $11,295. 

Lot 24, containing 4,370 square feet, at $2.50, orj a 
total of $10,925. 

Mr. Ammerman: I don’t think we are interested in any 
but Lot 25. 

Mr. Hoage: I will exclude the rest for the present. 

By Mr. Hoage: 


Q. Just one question, Mr. Volkman: Considering ill 
four of these lots together, did you give me an appraisal 
comprising the whole group? 

Mr. Ammerman: I object. We are only interested in 
one lot. 

The Court: He may answer that “Yes” or “No.” 

The Witness: Yes. 


56 Cross examination 

By Mr. Ammerman: 
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61 Q. What did you know about this litigation? A. 
Well, I just knew that the defendant in this case had 

bought a piece of property there. 

Q. Did you know how much he paid for it ? A. And they 
contested it. I understand it was $4,000. 

Q. Then you knew when you came here you were going to 
testify that the property was worth a lot more, didn’t you? 
A. I gave an appraisal as of eight months previous to that 
letter. The appraisal is subtantially higher now than at 
that time. Do you want my appraisal now? 

Q. Is it higher now? A. Much.. 

Q. It is going up every day? A. All the time. 

Q. And it was considerably higher in October, 1945, than 
it was in June, 1945, wasn’t it? Or didn’t it go up in that 
period ? A. It was going up all the time. 

Q. Was it considerably higher? A. I would not 

62 say considerably. 

Q. It was going up all the time? A. Yes. 

Q. Who told you that there was litigation involved on 
this property, if you didn’t talk with anybody? A. I will 
tell you: I heard it for the first time in the barber shop next 
door to me, shortly after the suit was instituted, if my 
memory serves me correctly. I think the barber told me. 

Q. So it connected it up with the subpoena when you got 
subpoenaed to appear in this case today? A. The fact that 
I was subpoenaed, I knew it was a court case, and that there 
w^as litigation. I was subpoenaed twice. 
#****#### 

76 Eugenia A. Riley was called as a witness for and 
in behalf of the plaintiff, and * * # testified as follows: 

Direct examination 

By Mr. Hoage: 

Q. Will you state your full name to the Court? A. Eu¬ 
genia A. Riley. 

Q. Mrs. Riley, you live at 4208 Chesapeake Street ? 

77 A. Ido. 

Q. And you have lived in Tenleytown or out Wis- 
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consin Avenue most all your life, have you? A. I have, j 

Q. Did you know Mary J. Burrows, later known as Jay¬ 
nes? A. Yes. 

Q. How long have you known her? A. Fifty-four ye^rs. 

Q. And how often did you see her in your acquaintance 
with her? A. Well, I used to visit her on the average of 
once a month. 

Q. Have you seen her during the past five years? A. 
I have. | 

Q. How frequently have you seen her during this last f^ve 
years? A. Well, around about once a month. 

Q. And during that time have you had occasion to observe 
her conduct and her conversation with you? A. I have. 

Q. Can you state and tell the Court what you observed? 

Mr. Ammerman: If Your Honor please, I have to object 
to the question. We are taking in too much territory. I ^ay 
the past five years includes practically two years during 
which time she was adjudicated. I think it should |be 
78 confined to at or about the time when the deed w|as 
signed. There is ample authority that no matter h<j>w 
irrational a person may be the question of mental capacity 
has to deal with the capacity at the time that the deed or s[ct 
complained of occurred. 

The Court: The objection is overruled. I am afraid yi>u 
are not going to finish with the witness. 

# * * * # # # #!# 

81 Harvey L. Jones wms called as a witness for and in 
behalf of the plaintiff, * * * testified as follows: 

Direct examination 

By Mr. Hoage: 

Q. Mr. Jones, will you please state your full name to tl(ie 
Court? A. Harvey L. Jones. 

Q. What is your occupation, Mr. Jones? A. Vice 
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82 president of Sandoz, Incorporated, 2 Dupont Circle. 

Q. What is the nature of the business of Sandoz, 
Incorporated? A. Real estate brokerage. 

Q. How long have you been engaged in the real estate 
business, Mr. Jones? A. Just under 25 years. 

Q. Now, during that time have you had occasion to make 
appraisals of property? A. I have, sir. 

Q. Can you tell us something about the experience you 
have in that field? A. I have appraised for the United 
States Government, for property owners, for banks and 
trust companies, and attorneys. 

Q. Now, have you had any experience in regard to Wis¬ 
consin Avenue ? A. I have, sir. 

Q. What is that experience, Mr. Jones? A. Well, I own 
some property on Wisconsin Avenue, on lower Wisconsin 
Avenue, and I appeared before this Court in connection 
with, for property owners in connection with the widening 
of Wisconsin Avenue from R Street north to Calvert Street, 
about seven or eight years ago. I don’t remember 

83 the time exactly. 

Q. Are you familiar with property values along 
Wisconsin Avenue out beyond Massachusetts Avenue? A. 
Yes, sir. 

Q. Have you had occasion to make sales and appraisals 
in that vicinity? A. Yes, sir. 

Q. Can you tell us about your sales and appraisals as to 
approximately when they were? A. When I answered the 
question I said “yes.” I speak of my office. It is quite 
large and does a lot of brokerage, and that is more or less 
in our specialty field, north and west of Dupont Circle, where 
we are located for 20 vears. 

w 

Q. Can you tell us any specific instance of sales of which 
you have knowledge in that upper Wisconsin Avenue area? 

Mr. Ammerman: I object. He has not had experience. 
It is his office. 

The Court: If it is his personal knowledge. 
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Mr. Hoage: I thought Your Honor said it was all right. 
Mr. Ammerman: If it is his personal knowledge. Is 
that correct? 

Mr. Hoage: Maybe I better reframe it. 

By Mr. Hoage: 

Q. Do you have any personal knowledge of sales ill the 
last few years in that upper Wisconsin Avenue Urea ? 

84 A. Yes. 

Mr. Ammerman: Will you define what you rjaean 
by upper Wisconsin Avenue ? He says he knows property 
in low^er Wisconsin Avenue. 

By Mr. Hoage: 

Q. Well, Wisconsin Avenue, say, beyond Van Ness Street 
to the District Line. Tell us about such sales, Mr. Jones. 
A. There are certain sales on the w T est side of Wisconsin. 
I don’t have a map here. I will have to try to get th^ lot 
and square. The one I have knowledge of is north of gar¬ 
rison Street, one to a Mr. Flood, the corner of Garrison 
Street, and one recently made to the Sinclair Oil Company 
immediately next to that, north on Garrison Street on the 
wrest side of Wisconsin Avenue. 

The one I classified as the Sinclair Oil property, I hap¬ 
pened to have appraised that site previous to its acquisition 
by the former owmer. 

Q. Can you tell us when that sale w T as made to the Sin¬ 
clair Oil Company? A. That is a fairly recent sale. The 
need wras recorded 1-11-46. 

Q. That wras January, 1946? A. Yes, sir. 

Q. And wrhat was the sales price of that property ? 

Mr. Ammerman: I object, if Your Honor please. 

85 First, the sales price is not any question of value] A 
man might overpay for property. Second, we are 

interested in the value of property in this particular qrea 
as of June of 1945, the date of the sale, and third, the stjate- 
ment that the property is at Garrison or Harrison Strieet, 
which is seven blocks or eight blocks north of this particular 
area. 
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I would like to cross examine him on liis qualifications. 
Sales price, I indicated, does not represent value. 

The Court: The objection is overruled. 

Mr. Hoage: Will you read the question ? 

(The pending question was read by the reporter.) 

The Witness: That property sold for $100,000. 

By Mr. Hoage: 

Q. Do you know the approximate area of that piece of 
ground? A. On my figures I have 10,76S square feet. 

Q. Now, what would that amount to per square foot? A. 
Roughly, that was improved property wuth improvements— 
Q. (Interposing) Oh, I see. A. Witn and including im¬ 
provements, that is $10 a square foot. 

Q. Can you give us some idea as to the value of those 
improvements? A. I put the improvements down in my ap¬ 
praisal at $35,000. 

86 Q. $35,000? A. Yes. 

Q. So the land without improvements will be worth 
approximately $65,000 according to that sales price? A. 
There may have been some value there applying to a key 
piece that would have made a difference between the figures 
I had on the improvements. You could not tell wdiat that 
particular operator may have had in mind for the piece. 

Q. You said previous to that you made an appraisal of 
the property; is that correct? A. Yes, sir, on that prop¬ 
erty; yes. 

Q. How long before that did you make that appraisal, 
Mr. Jones? A. I am sorry to say that appraisal seems to be 
lost in our files, but it was back in the late thirties, about 
’37 or ’38. 

Q. Do you recall what that appraisal was at that time? 

********* 

87 The Witness: If I may state approximately, be¬ 
tween $2.50 and $3 a foot for the comer site. 

By Mr. Hoage: 

Q. You are referring to improved or unimproved land? 
A. Unimproved land. 
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Q. And that was approximately the latter part of the 
thirties? A. Yes, sir. 

Q. Now, Mr. Jones, you have stated that you have per¬ 
sonal knowledge of a piece of property, I believe you men¬ 
tioned the purchaser’s name, at Garrison and Wisconsin 
Avenue? A. It is known as the Flood purchase. 

Q. Do you know when that was sold? A. Not halving 
written down the date I don’t like to quote it, but approxi¬ 
mately two years ago, but I don’t have the actual date here. 

Q. Do you remember how much the sales price of that 
piece of property was ? A. The sales price on that property 
included a piece of ground to the rear, not zoned commercial, 
and according to the records and my conversation with Mr. 
Flood later about the property- 

Mr. Ammerman (interposing): I object. He is 
give testimony based on conversation with the 
That is inadmissible. 

88 Mr. Hoage: He has the right to check up on 
A man can tell what his competitor is getting. 

The Court: He may answer. 

The Witness: Fifty-two five. 

Mr. Ammerman: Is that the same property Mr. Bifent 
testified about yesterday? 

Mr. Hoage: Yes. 

By Mr. Hoage: 

Q. Do you remember how much the area of that particular 
piece was? A. That is a triangular piece of property, ^28 
feet front on Wisconsin Avenue, extending back along (gar¬ 
rison Street for 613 feet, and coming to a point due to 'the 
perpendicular of Wisconsin Avenue and the angle of fhe 
side street. 1 

Q. Now, Mr. Jones, in that particular block the com¬ 
mercial limitation is 100 feet back from Wisconsin Aventie? 
A. It was at that time. 

Q. Has it been changed since then? A. I think not. 

• * # * * * * m # 
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By Mr. Hoage: 

89 Q. Do you know wiiat the commercial limitation is 
along that area ? A. That particular area; 100 feet 

deep. 

Q. You said the property had a frontage of 200 some 
feet? A. 228 feet. 

Q. On Wisconsin Avenue? A. Yes, 228 feet, as I say. 

Q. For purposes of computing commercial property as 
one entity and the remainder of the property as another for 
prospective building purposes, can you give us an approxi¬ 
mate valuation of the price received on the commercial part 
that was zoned as commercial? 

Mr. Ammerman: I object to that. He is putting words in 
the witness’ mouth. All he has to do is name a figure. 

The Court: He may answer. 

By Mr. Hoage: 

Q. Answer the question. A. What was the approximate 
value of the commercially zoned part of the Flood property? 
Q. Yes. A. It is approximately $45,000. 

Q. What would that be a square foot? A. Approxi¬ 
mately two dollars and some a foot. 

Q. Now, the remainder of the land, what was that 

90 classified or zoned for? Do you know? A. That was 
“A” restricted, being next to commercial. 

Q. What could that be used for? A. Only detached 
houses. 

Q. Do you have knowledge of any other property in that 
vicinity, sales or purchases that you have made, Mr. Jones? 
A. There have been a number of sales out there I have had 
occasion to check the records on and certain appraisals I 
have had to make. 

Q. Can you tell us where these pieces of property were? 
A. Well, starting all the way from Friendship on north, 
which property I have had to appraise for certain purposes. 

Q. Well, starting with Friendship, what is the first piece, 
coming north from Friendship ? When you spoke of Friend- 
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ship, you mean the old McLean estate? A. That it now 
called McLean Gardens. On the east side of Wisconsin 
Avenue, north of Tenley Circle, between Tenley Circle and 
Albemarle Street, there were two sales there, ojue to 
Berman- 

Mr. Ammerman (interposing): I would like the question 
to be limited, whether he is talking appraisal, or whether 
this is information based on his checking the records. He 
said he had done both. It should be limited to appraisal or 
checking the record. 

The Court: The objection is overruled. Yo4 may 

91 cross examine on that. 

I 

By Mr. Hoage: 

I 

Q. With reference to the Berman property, what was 
your finding on that ? A. My check on that is that it is a ] n old 
stucco property. There is a sign on it at the present time 
that it is to be torn down for a movie theater. It sold for 
$26,500 on November 17th of ’45. j 

Q. Do you know the approximate area of that? A. 47 
foot front and contained 5,852 square feet. 

Q. So what would be the square foot value of that prop¬ 
erty? A. I haven’t figured that exactly but approximate 
four and a half a square foot. j 

Q. And that is about two blocks from this piece of prop¬ 
erty in question, in other words, this Square 1732?] A. 
Albemarle, and Brandywine is the next major street, and 
on the other side of the street there are several intersec¬ 
tions, but two blocks would be a fair approximation. 

Q. Do you know of any other property in that immediate 
vicinity, Mr. Jones? A. The property next door was sold 
in ’40. 

I 

I 

Bv Mr. Ammerman: 

I 

Q. Next door to what? A. To the Berman pi’op- 

92 erty. 46 foot front but considerably less than-]- 

Q. (Interposing) When was that? A. ’40. It Was 
considerable less than the Berman property, $18,000. 'Xthat 
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comprised 46 foot front, 3,884 square feet, and again, ap¬ 
proximately four and a half a square foot. 

Q. Do you know of any others from there on out or in 
that vicinity, Mr. Jones? A. I check the records, and 
there were sales opposite Sears, Roebuck, but it is not com¬ 
parable to this property, in my opinion, and I didn’t try 
further to get that. 

Q. Well, now, based upon the knowledge that you have 
of property values in that vicinity, at my request did you go 
out and look this property over? A. I did, sir. 

Q. And in respect to Lot 25, Square 1732, what did you 
find with respect to the physical condition of the property? 
Will you describe it to us? A. It is an unimproved piece of 
land, 30.41 feet fronting on Wisconsin Avenue and running 
back to 30 feet on a newly improved concrete alley. On the 
south dimensionary line it is 153.11 and on its north line it 
is 148.16. 

The lot sits back, according to the survey, approximately 
18 feet from the innermost edge, that is, speaking of inner¬ 
most, I mean the edge of the sidewalk nearest the property 
ownership line, and the sidewalk is 12 feet, 6 of which 
93 is paved and 6 of which is parking to the curb. 

The property at its front ownership line is above 
grade approximately 2 feet and slopes away to the alley 
in the rear. 

Q. Can you give an approximate idea of the difference 
in elevation between the alley and the Wisconsin Avenue 
front? A. Well, just north of this where I was able to find 
an elevation, not of this particular lot, but north 10 or 15 
feet, at the curb the elevation is 387.25 and at the alley 371, 
making an approximate difference in elevation between the 
curb and the alley of 6 feet. 

Q. Now, have you formed an opinion as to the valuation 
of that property as of June 5, 1945? A. I did, sir. 

Q. What figure did you place as a value of the property 
as of that date ? A. $2 a square foot. 

Q. How many square feet was in that particular tract, 
if you know? A. I got from the plat books 4518.78 square 
feet. 





r 


41 


Q. So your valuation would be about $9,036 and s^me 
cents, roughly? A. About that; two times the number of 
square feet. 

Q. It would be $9,037.56 at $2 a foot? A. Yes. 

Q. In regard to the property, did you have occasion 
94 to look over the rest of the property belonging to 
Mary Jane Burrows in that vicinity, in other wofds, 
immediately north of that? A. Yes, sir. 

* # # * * * * #|* 

Cross examination 

By Mr. Ammerman: 

* * * * * * * #|# 

103 Q. Now, Mr. Jones, tell the Court how you deter¬ 
mined the value of this lot as of June 5, 1945. I ^m 
talking about Lot 25. A. I determined the value of 

104 the lot from the value of other lots I have checked 
previous to the date thereof, sales previous to Ifhe 

date thereof. 

Q. Previous to which date? A. That is ’45 that we hre 
talking about, July. 

Q. Tell us what lots. I want to know exactly the process 
which you went through in order to determine the value of 
Lot 25 as of June 5,1945. 

May I ask you: When did you make your appraisal? 
That has just recently been made? How long ago? [A. 
That is right. 

Q. Tell us what you did to arrive at the appraisal valjue 
as of June 5, 1945? A. I checked the records from Van 
Ness Street up to Harrison Street. 

Q. From Van Ness up to Harrison? A. Yes, the records 
of sales both prior and after the date you mentioned. 

Q. How long prior? A. I have some records here as 
early as 1940. 

Q. And how long after? A. I think I have one in ’47. I 
picked out all those I could find that looked pertinent to 
my study. 
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Q. What did you find on the same identical block 

105 for ’45? A. September 5, 1945. 

Q. What property? A. Lot No. 21. 

Q. September 5,1945 ? A. Yes, sir. 

Q. What did you find with respect to that? We are talk¬ 
ing now about this double lot, designated 21 on this plat on 
the blackboard; is that correct? A. Yes, sir. 

Q. You found that was sold in December—on September 
5, 1945? A. Yes. 

Q. At what price? A. $12,500. 

Q. How many square feet in that property? A. There 
again I have Lot 21 alive, and then I have Lot 801 on my 
record, which may have been that. I don’t know. It don’t 
show on our books there. 

Q. Do you have the dimensions? A. Let me see: 2510 
square feet and 3633 square feet. 

Q. That is right. So that there are 6143 square feet; is 
that correct? A. Yes, sir. 

Q. And that sold for how much? A. Twelve five. 

106 Q. Now, that is improved by two six-room houses 
and rented for $105 a month? A. I have no figures 

on the rental. 

Q. It is improved by two six-room houses? A. Yes, but 
they are old six-room houses, duplexes. 

Q. Rented and people are living in them? A. Occupied 
is all I can say. 

Q. People are living there? A. Yes, sir; apparently. 

Q. Now, Mr. Jones, it is a fact that the more frontage 
you have on Wisconsin Avenue the more valuable your 
property is? That is true, isn’t it? A. Yes, sir. 

Q. And a wide store on Wisconsin or wide commercial 
property with not too much depth is worth considerably 
more than a very narrow store with considerable depth? 
A. At times, yes, and at times, no. 

Q. Mostly, would you say? A. 42 would not be enough 
for a number of uses. 

Q. 42 would not be enough? A. No. 
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Q. And 30 would be considerably worse than 42? As. I 
am talking about width. 

Q. It is more valuable to have a wide front on a thorough¬ 
fare like Wisconsin Avenue than depth? A. That 

107 is correct, if you have a properly shaped lot l|or 
improvement. 

Q. That is a good shaped lot for improvement? A. I^ot 
in my opinion. It is not as good as if it had a straight 
depth of 100 feet. 

Q. But you can get a large commercial building bn 
that, and you could get a building on v -. v ;•><>• proper 
allowances for the setbacks which the District requires, 
and you could bring the building back 100 feet, which! I 
think you said is the commercial limitation. A. It is nbt 
on this particular land. You can’t take it back to the alley. 

Q. You can bring it to the alley and shape your builcl- 
ing with the lot. A. You can do that, yes. Generally you 
can, but you prefer to have one for a rectangular building. 

Q. Now, Mr. Jones, in direct examination when Mir. 
Hoage questioned you as to sales you investigated in this 
vicinity, why didn’t you tell us about Lot 21 and 801? 4 . 
He asked me about those in particular, and I mentioned 
some others. There is no particular reason not to tak|e 
this up. There are probably fifty more and I didn’t 
we should take the time. 

Q. Don’t you recall that he called for your experience 
north of this section and that is on Wisconsin Ave- 

108 nue? A. I don’t remember the question. 

Q. Didn’t you think it fair to give us advantage 
of what information you had in this particular block in 
connection with this case? A. I used for the information 
discussed, unimproved properties, the Flood tract, and 
then I explained that, and I tried to use those that arb 
comparable. 

Q. Now, let me ask you what other property on this loi 
did you investigate? A. Both sides of the block I investil 
gated. 
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Q. Did you find any other sales? A. The large lot east 
of the alley. 

Q. Did you find any other sales in this area designated 
by the plat on the blackboard? A. I found a sale of another 
improved property, 808, and this goes to the corner. 

Q. Yes. A. It seems to be a 17-foot front and contains 
1785 square feet. 

Q. That is right. What else does it contain? A. It con¬ 
tains an old residential frame or, rather, stucco pebble-dash 
building. 

Q. Being occupied? A. Apparently being occupied. 

Q. And that was sold in July, 1945? A. I didn’t 

109 find such a report. I found one—this may have been 
copied incorrectly—October 26, 1945. 

Q. And sold for what? A. $7500. 

Q. Sold October 26, 1945 for $7500? A. Yes, sir. 

Q. Now, Mr. Jones, and I think the Court will take 
judicial notice of the critical housing situation in the 
District of Columbia in 1945, and it is a fact that houses 
even old houses, were bringing rather fantastic prices in 
the fall of 1945, any type of residence was bringing a 
rather unusual price; is that correct? A. Prices were 
certainly high in 1945. 

Q. And people were paying a good deal more than prop¬ 
erty was worth in order to have a place to sleep, weren’t 
they? Considerably more than it was worth, and more 
than what we would refer to as normal market? A. More 
than we had been paying in the past; yes. 

Q. Wouldn’t you say that that fact had a strong bearing 
on the purchase price or purchase prices paid for Lots 21 
and 801 with the improvement of two houses on them, and 
Lot 808 with the improvement of the house upon it? A. 
In my opinion, no. 

Q. Well, now, reconcile your present answer with what 
you said a moment ago that houses were bringing a 

110 fantastic price for residential use? A. I reconcile 
my answer to the fact that you don’t build houses of 

that type on land of any such value as this land has and 
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is worth in that section, and in my opinion, the houses 
have a proper economic value. They are not going to fall 
down, and they are still there now and usable, but the 
value is in the land. j 

Q. The people who bought these houses in 1945, did 
you check and investigate whether they are not the sapae 
people living in them? A. I did not. 

Q. You don’t know whether they were bought for resi¬ 
dential or commercial use during that period of time? I A. 
No, sir. 

Q. Is that correct? A. I don’t know. 

Q. Now, what other property did you check in this im¬ 
mediate area from sales that you found? A. Again im¬ 
proved property, there are a number of sales opposite at 
Ellicott Street. | 

Q. Ellicott Street? I am talking about this block, in 
this block (indicating)? A. Yes. 

Q. Yes? A. I should say Lot No. 19 goes south, 
111 and this 808, according to the record, sold on July 26, 
1946. j 

Q. 1946? A. Yes. I didn’t consider that, but that sold 
for $15,500. I don’t know about the improvements. 

Q. Were there improvements on that lot? A. Yes. 

Q. And you observed the growth of this property and in 
this particular area for a period of time, have you, Mr. 
Jones? A. For many years. 

Q. And property in value has gone up considerably itn 
the last couple of years in this area? A. I think so. We are 
talking about commercial property? 

Q. Yes. A. Yes, I think so. 

Q. Since the cessation of the war it has gone up m 
leaps and bounds around this area; is that correct? 

Mr. Hoage: Let the witness testify. 

Mr. Ammerman: This is cross examination. I have tbje 
right to lead him. 

The Witness: I would not say since the war. 

I 
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By Mr. Ammerman: 

Q. Was there much activity during the war there? A. 
There has been activity all during the war. It led up to 
the prices that we talked about a few minutes ago. 

112 That is why I say not since the war. 

Q. Before Sears Roebuck moved up there and 
built a building in ’38 and ’39, property near Sears Roe¬ 
buck wasn’t worth anything as far as commercial was 
concerned? A. I would not say anything, but it has greatly 
increased by Sears going in there and the other stores. 

Q. It went up considerably? A. Yes. 

Q. But since June, 1945, isn’t it a fact according to the 
records and the search you have made that property has 
gone up greatly in value since June, 1945? A. I don’t 
quite subscribe to the way you say “gone up.” 

I will say I think prices are higher in ’46 than in ’45, if 
that answers your question. 

Q. Then coming back to the question I asked you some 
time ago, or did you answer it? 

I asked you how you determined the appraisal value of 
this property as of June 5, 1945. Will you tell us how you 
arrived at that figure on that particular date? A. I men¬ 
tioned all of these, and of these references I mentioned 
here I found they were pertinent for my own study of 
it, to give an opinion in regard to this. There are any 
number of properties which I didn’t bring out. 

I was particularly interested up there, starting at Daven¬ 
port Street, north, the corner that we assembled for 

113 the Safeway back in 1941. 

Q. You are particularly interested in Davenport 
Street, north? A. From Davenport north on the east side 
because I felt that any assembly by a company like the 
Safeway or Sears Roebuck increased the demand for prop¬ 
erty, and I felt in my study that it was quite interesting. 

Q. But Sears Roebuck was several blocks south of Daven¬ 
port Street, wasn’t it? A. It is south of this and Daven¬ 
port is north of this. It is Chesapeake and Davenport. 
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When Sears Roebuck got through assembling, it shows a 
trend, and Safeway got a number of properties selling at 
different prices in that block. We find two sales in their 
assembly at $15,000, 5,000 square feet in ’41 at $3. 

Q. Were there improvements on the property? A. They 
were probably old. We looked over the old plat books, and 
the present book, and they seemed to be frame houses, jnar- 
row ones on 25 feet. 

Q. Did you find any unimproved property? A. I di|dn’t 
find any in that particular assembly. They all seemed to 
be improved houses. 

Q. But you didn’t arrive at your June 5, 1945, valuation 
of Lot 25 by a study of sales in this immediate area ? I am 
talking about sales on the block to the north and the 

114 block to the south. A. I studied in every block- I 
studied this block. 

Q. Let us take the block up above, between Chesapeake 
and Davenport. A. Do you remember the number? 

Q. I have the street number. A. What is that? 

Q. 4748. A. One from Chesapeake? 

Q. That is right. A. The west side? * 

Q. That is correct. A. Practically all improved prop¬ 
erties. They are the same. 

Q. Improved with what? A. There are some little bricks. 
I can give you the lot numbers. 

Q. What is the lot we are talking about, 4748, thajt is 
improved with what? A. Stucco, a residential structure. 

Q. That house sold for how much? A. I could not find 
out what that sold for. The stamps were $4.95, but we 
didn’t have the record, what the price or the deferred pur¬ 
chase was. 

Q. If the witness that sold it testified he sold it' for 

115 $8500, would that refresh your recollection? A. No, 
sir, because the stamps only showed forty-five ljiun- 

dred, and I knew that to be incorrect and I cast that out. 

Q. That is improved by a eight-room house or by a ifesi- 
dential property? I don’t suppose you have been in it? A. 
No. I cast that out completely. 


48 


Q. And you don’t know the rental of this house? A. No. 
I have a record of one going out north, which is a big piece 
of property. 

Q. Which is that, 4754? A. 4750. It is a large lot, 74 
feet front and containing 16,012 square feet. It has a house 
on it. It doesn’t cover the full lot, and there is a small lot. 

Q. Was that sale made in March, 1943? A. No, sir, that 
is ’46, March. That is probably March 23,1946, and selling 
for a little bit better than $2 a square foot. 

Q. Is that corner property? A. No, sir, that is an inside 
one. 

Q. 4750? A. Yes. 

Q. It sold for $2 a square foot and it was improved? A. 
With an old frame house sitting way back. 

Q. Now, every house on that block was improved 
116 property? A. Yes, most of them were. 

Q. How many houses in that block are being turned 
into commercial from residential, if you noticed? A. I 
could not give you a count on that. 

Q. Could you say you saw as many as one? A. As I re¬ 
member the lot, *800, on the comer of Chesapeake was im¬ 
proved by a store and two little bricks next to it, and I don’t 
remember whether they were stores or not. 

Q. The last one you mentioned, that is number 4750, and 
you said it sold in March, ’46, for $2 a square foot and was 
improved by an old residential frame property? A. Sitting 
way back; a little better than two dollars a foot, a little plus. 

Q. Now, Mr. Jones, the Sinclair Oil property, is that 
property a gasoline station property ? A. That was a com¬ 
pany gasoline station. 

The Court: That is repetition. I have noticed your ques¬ 
tions lately are more or less repetitious. Let us avoid that. 

Mr. Ammerman: I am sorry. I thought it was my first 
question on Sinclair. 

By Mr. Ammerman: 

Q. You say they had a company gasoline business? A. 
Yes, sir. 
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117 Q. And didn’t the sales price of that property in¬ 
clude something for good will which the seller charged 

the purchaser in the sales price? A. It may have b^en; 
I had no figures on it. I 

Q. And the Flood property which you mentioned at the 
corner of—is that Garrison Street? 

Mr. Hoage: Northwest corner of Garrison and Wiscon¬ 
sin Avenue. 

The Witness: Yes. 

By Mr. Ammerman: 

Q. That property fronted on two streets, Wisconsin and 
Garrison Street, and 613 feet on Garrison and 228.09 feei on 
Wisconsin, if I remember correctly ? A. Yes, sir. 

Q. And the 228.09 on Wisconsin Avenue is a very valu¬ 
able assemblage of property to have all in one tract, isn’t it? 
A. It has gotten to the point where it is almost too mijich 
to have an assemblage in one tract. There comes a time 
when purchasers for property of that type are far and i|ew 
between, and that you are better off not to have so mi^ch. 
In selling it, we call it retailing it. 

Q. Well, it would be very simple to divide it up and pedjlle 
it at a higher price? A. It could be. 

Q. There is no disadvantage to 229 feet of running 

118 property? A. It is a disadvantage when you sel| it 
in one piece. 

Q. But you could split up the property and sell it in 
portions? A. No individual would. 

Q. If it was sold by an individual, they could have sp)lit 
it up ? Is it your testimony it is not valuable property, 229 
running feet on Wisconsin Avenue? A. No. I think some¬ 
times you can have too much in one piece, and hence prop¬ 
erty sells for a little less than if it were smaller pieces per 
square foot. 

Q. Did you write a letter to Mr. Hoage giving your ap¬ 
praisal ? A. I did not, sir. 

Q. Did he write you a letter? A. He did not, sir. 

Q. And these notes you prepared from your study of tjae 
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plat books and the surveys? A. Yes; the surveys for this 
section from the Surveyor’s office. 

Q. And what else ? A. And the elevation in the Highway 
Department. 

Q. And you made a very thorough study as you would 
have for condemnation purposes or appraisal purposes ? A. 
Yes, sir. 

119 Q. And you spent a considerable time with them? 
A. I spent—I don’t know how much time. You can go 

in the District Building and it probably takes an hour. 

Q. Have you made a charge for your services? A. No, 
sir. 

Q. Do you intend to? You knew when you came down to 
testify you were going to testify for the plaintiff in a case 
where they claimed the property was sold for less than the 
value ? A. I heard that was the nature of this case. 

Mr. Ammerman: That is all. 

4 #****### 

120 Eugenia A. Riley was recalled. 
#•**#**•** 

By Mr. Hoage: 

Q. Well, Mrs. Riley, you knew Mary Jane Burrows for 
a good many years? A. Yes. 

Q. I believe you testified yesterday that you visited her 
quite frequently? A. Yes. 

Q. Now, directing your attention to about five years ago, 
do you recall approximately when she was married to 

121 William Baynes? A. Yes. 

Q. Do you know the date of that? A. Well, not 
exactly. I know it was in—no, I don’t know it, the exact 
date. 

Q. But you remember it? A. Yes. 

Q. At about that time did you visit Mrs. Burrows or 
Mrs. Baynes with any degree of regularity? A. Well, no, 
only when I had something nice I thought she would like. 

Q. Such as what? A. Rolls and soup and pie and I very 
frequently took her some of those. 
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Q. Now, Mrs. Riley, when you did take her such things, 
did you stop to chat with her ? A. Oh, yes. 

Q. Did you have occasion to observe the manner in wjiich 
she conversed with you? A. Yes. 

**«*##*#*• 

122 Q. What did you discuss with her? A. Well, just 
in general, conversation. I found her very rambling 

and she would start to tell me something, and then her 
mind "would go to something else. 

Q. Now t , did you ever observe her in any business trans¬ 
actions? A. No. 

Q. Did you ever see her go to the store? A. Never in 
my life alone. 

Q. Did you ever see her with other people? A. Yes. 

Q. Now, approximately how many times after she was 
married to Mr. Baynes, did you see her, if you recall? A. 
Well, I didn’t go quite so frequently there as I did before. 

Q. Could you tell us approximately how long prior to her 
marriage to Mr. Baynes that you noticed any change in her 
holding a conversation? A. Well, I would say five years 
because she just was an elderly person, and she just rambled 
like an elderly person would. 

Q. Did you know approximately how old she was at that 
time, or how old she is now? 

#•*#**#*•* 

123 Q. How old is Mrs. Baynes now? A. Ninety-three, 
I think. 

Q. And you have known her for how many years? A. 
Fifty-four years. 

Q. You were raised in that community, I presume? A. 
No. We lived in Maryland until I was eleven years old, 
and when we moved to the District, I have known her ever 
since then. 

Q. Did you ever see her at any store by herself ? A. 
Never. 

Q. She was usually accompanied by somebody when she 
went out? A. Yes. 
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Q. And who were the persons she usually went with or 
the people that you saw her with? A. It was either a neigh¬ 
bor or her daughter-in-law or some friend. 

Q. Anybody else, any other relatives? A. Her niece—I 
mean, her granddaughter. 

Q. Did you ever see them at her home when you went 
there to visit? A. Yes. 

124 Q. And you never discussed with her any of her 
business matters? A. No. 

Q. You didn’t belong to the same church that Mrs. 
Baynes belonged to? A. No. 

Mr. Hoage: That is all. You may cross-examine. 

Cross-Examination 

By Mr. Ammerman: 

#*•**•*#*• 

Q. But your sister is married to Mrs. Burrows’ son? A. 
Yes. 

Q. Who is one of her heirs; isn’t that right? A. I sup¬ 
pose so. 

125 Q. And you would walk to Mrs. Burrows’ house 
when you visited her, Mrs. Riley? A. Yes. I thought 

you meant where I lived. No, I am not very far from Mrs. 
Burrows. 

Q. How often did you see and visit her five years ago? 
A. Oh, well, on the average of once a month. 

Q. And that is about when she got married? A. Oh, no; 
this was before. 

Q. Before she got married? A. Yes. 

Q. After she got married did you visit her? A. I did. 

Q. How often? A. Not quite so often. 

Q. Once every two months ? A. More often than that. 

Q. Once every several weeks you would visit them? A. 
Yes. 

Q. And you would take her things and sit and chat 
with her? A. Yes. 


126 
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Q. And you noticed her mind was rambling sometimes? 
A. Yes. 

Q. Not all the time? A. No. 

Q. She wasn’t carrying on all the time? A. No. 

Q. There were plenty of moments that she carried ^n an 
intelligent conversation with you about her affairs ancj. how 
things were going; is that correct? A. Yes. 

Q. And that condition continued from time to time up to 
the time she was injured in, I think, the latter part of jlune, 
1945, when she broke her hip ? Do you remember that ? A. 
Yes. 

Q. And after that did you ever visit her? A. Yes. 

Q. What was the condition of her mind after that? A. 
Well, it wasn’t very good. She still rambled. 

Q. It was worse than it had been before; is that right? 
A. Well, just about the same. 

Q. You could still discuss things with her intelligently; 
is that correct? A. Yes, but she had gotten so she 
127 didn’t even recognize who I was. 

Q. That was after the injury, of course? A. Yes. 


Mrs. Woodie Jones was called as a witness for and on 

behalf of the plaintiff, * * * and testified as follows: |' 

i 

Direct Examination 
By Mr. Hoage: 

Q. Your name is Mrs. W'oodie Jones? A. Yes, sir. 

Q. And you live at 3713-3915 Windom Place, Northwest? 
A. Yes, sir. 

Q. Do you know Mrs. Mary J. Burrows Baynes? A. 
Yes, I do. 

Q. How long have you known Mrs. Baynes? A. Ardmnd 
35 years. 

128 Q. WThat is the nature of your acquaintance jwith 
her? A. W 7 ell, in the church connections. 

Q. Do you attend the same church? A. Yes. 
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Q. How often have you seen her during the past ten 
years’ A. Oh, I have seen her quite often. 

Q. How often would you see her with reference to weekly, 
monthly, or so on’ A. Well, until she married Baynes, I 
saw her every Sunday generally, but after she married 
him, why, I never saw very much of her. 

Q. Did she stop coming to church after that’ A. She 

did., 

Q. After that did you have occasion to go by to see her? 
A. I stopped quite often. 

Q. How often would you say you stopped in to see her 
after she married William Baynes? A. Xot as often as 
before; once a month, something like that. 

Q. Xow, when you would stop and visit with her after 
she married Baynes, did you observe the manner in which 
she carried on a conversation’ 

####****** 

129 A. Yes, I did. 

#*#•*****• 

The Court: Fix the time that you are asking about. 

By Mr. Hoage: 

Q. Well, do you remember when she had a fall? A. Yes, 
Ido. 

Q. Going back, say, within a year before that time, or 
two years before that time, tell us how she carried on a 
conversation with you. A. Well, she could not really carry 
on a conversation very well because she was more like a 
child. She wasn’t like she had been before. 

**#*•**#*• 

Q. Tell us, when she talked to you, just how she talked 
and the nature of her conversation, and so on. A. Well, of 
course, she would always, when she saw me, she 

130 asked me about the church and the church people 
and the pastor, and then she would wander off with 
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other things, and sometimes talked to me about her hew 
husband. j 

-* • # • * • * • * * 

Q. Tell us how she conversed with you. A. Well, not 
any good, but, well, feeble-minded, you know. She had 
been that way for a long time even before she married Mr. 
Baynes, and she could not carry on a real conversation. 

* * # * * • • # *|* 

Q. Mrs. Jones, on Sunday when she went to church, did 
you ever walk home with her? A. Oh, yes. Some of the 
deacons generally brought her home in the machine, arid I 
rode with her. 

Q. Because you lived in the same direction from the 
church? A. Yes. 

Q. Was there any change in regard to the manjner 
131 in which she conversed, was there any improvement 
or any change in her response to questions and the 
manner in which she carried on a conversation as time w^nt 
on? A. No; she grew worse. 

Q. Have you seen her recently? A. Yes, I saw her tjhis 
morning. 

Q. Have you noticed any change from the time when she 
was living with Baynes until the present time? A. Weli, I 
have, of course. 

Q. I mean, what is her ability to carry on a conversation 
now? A. Oh, now, she doesn’t know anybody now. 
doesn’t know me. 

Q. Do you know how old she is at the present time ? 

* • * * * * * * • j • 

The Witness: Ninety-three in April. 

* * * • # * • • * • 

Q. Did you ever see Mrs. Baynes do any shopping? A. 
Oh, she didn’t ever in the time I knew her, in the 35 years. 
Somebody always had to go with her from the time I knew 
her. She could not even go anywhere by herself. 
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Q. Did she ever go to the store or bank by herself? A. 
No, sir; not to my knowledge. 

132 Q. Did you ever go with her on these errands? A. 
No. 

Q. Who did go with her? A. Her children and her 
grandchildren. 

####*****• 

Cross-Examination 

By Mr. Ammerman: 

Q. How do you know she is 93 years old, Mrs. Jones? A. 
Well, I have always known, ever since I have known her 
I have known her birthday, because I generally send her 
cards, and I have known her family. I am not a relative of 
hers. 

Q. Is that because you sent her cards that you know she 
is 93? A. What? 

Q. Is that because you sent her birthday cards that you 
know she is 93? A. Well, no, but I have just known her 
birthday all these years. 

Q. When was the last time you discussed her age with 
anyone? A. I don’t know; I can’t remember. 

Q. Did you discuss it with anybody at the church re¬ 
cently? A. No, I haven’t. 

133 Q. Did you discuss it with any of the church peo¬ 
ple recently? A. No, I haven’t. 

Q. She grew considerably worse after the accident of 
June or July, 1945, didn’t she, Mrs. Jones? A. Well, I 
don’t know. Her mind was failing so bad before that, that 
she, you know, didn’t seem like herself. 

Q. You say her mind was failing? A. Yes. 

Q. But there were moments prior to her injury when she 
discussed things intelligently with you, didn’t she? A. Not 
after she was hurt, I never heard her. 

Q. No; before that, Mrs. Jones, there vrere times when 
she would discuss things 'with you intelligently? She would 
ask about your children and things like that? A. It has 
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been quite a while that she can remember my child’s njame, 
and things like that, for several years before she was Ijiurt. 

Q. But when Mr. Hoage asked you about her condition, 
of her mind, around June, 1945, and just prior to that, and 
prior to the time she was injured, and you said then that she 
would meet you and ask you about the children? A. No, 
she asked about the people at the church. 

* # * • * # # # * I • 

134 Q. Now, you would see her pretty close to on<j^ a 
month, would you say? A. Well, before Bajjnes 

married her. 

Q. And after Baynes married her, you saw her very 
seldom? A. Yes, I saw her seldom. 

Q. How many times did you see her between the time 
Baynes married her and the time she was injured? A. I 
could not say. 

# * • * * * * * • • 

i 

135 A. Yes, but she never went to church after $he 

married Mr. Baynes. I 

Q. Never went to church at all? A. No, after she mar¬ 
ried Mr. Baynes. 

Q. Well, prior to the marriage you would see her on 
Sundays, and after that did you go to her house and vi^it 
her? A. Yes. | 

Q. And you can’t estimate the number of times? A. 
When you are a regular church caller, you don’t add |ip 
how many times you call on people. I don’t. 

Q. You did carry on conversations with her at her house 
when you visited her during that time and immediately pre¬ 
ceding the time she was injured? A. Well, surely. 

Q. How long would you stay there when you visited? 
A. Oh, half an hour, sometimes fifteen minutes. 

Q. What would you talk about? A. Well, I could npt 
tell now. I have been through too many things since theji. 
Q. Did you have anything in particular that you talked 
about or did you just pass the time of day? A. Mfe 

136 talked about the church and things like that. 
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Q. And she was very much interested in the church? A. 
She was, and sometimes we would have prayer before I 
left, and pray for the work of the church. 

*••••••••• 

138 Mr. Hoage : * * * Mr. Ammerman, this is the mar¬ 
riage certificate of William Baynes and Mary Bur¬ 
rows. 

Mr. A mm erman: I object for the reason I do not see the 
materiality of this, how the admission of the marriage cer¬ 
tificate of these parties will affect or pertain in any way 
to anything with respect to these defendants, or where it 
is relative to the issue. He had some allegations in the 
complaint about the marriage to Mr. Baynes, at that time 
a defendant, but he is not before the Court now T , and I do 
not believe that this should be admitted as evidence of any¬ 
thing against these defendants. 

139 The Court: Well, the objection is overruled. 

(Thereupon a document was marked “Plaintiff’s Ex¬ 
hibit No. 2 for identification.”) 

(Thereupon a document was received in evidence, and 
marked “Plaintiff’s Exhibit No. 3.”) 

*•#*#•#**• 

Mr. Hoage: This is a photostatic copy of the deed in 
question, from Mary J. Burrow’s Baynes to Elliot R. Boyn¬ 
ton and Anne V. Boynton. 

140 (Thereupon, a document w’as received in evidence 
and marked “Plaintiff’s Exhibit No. 4.”) 

Mr. Hoage: Plaintiff’s No. 5 show’s a transfer of the 
deed on June 15 from Mr. Boynton and his wife to the 
trustees for the Oriental Building Association for the pur¬ 
pose of making a loan. That is a matter of record. 

The Court: What year is that? 
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Mr. Hoage: That same year, ten. days later, Your Ho^or. 
Mr. Ammerman: No objection. 

The Court: It may be received. 

(Thereupon, a document was received in evidence ind 
marked “Plaintiff’s Exhibit No. 5.”) 

Mr. Hoage: The Clerk has the will. Mr. Hull ha<i it 
here yesterday. I would like to offer in evidence, Your 
Honor, the original will under which the patient, as we de¬ 
scribe her, got title to the property. 

Do you have any objection, Mr. Ammerman? 

This is subpoenaed from the court records. 

Mr. Ammerman: For what purpose? 

Mr. Hoage: To show the title that she had to the prop¬ 
erty. 

The Court: Can that be stipulated? 

Mr. Ammerman: I will stipulate she had title. 

* * • • * • • • * I * 

141 Mr. Ammerman: I will stipulate she got title 
through the death of her husband and had a good 
fee-simple title at the time of this purchase. 

The Court: Have it marked for identification. 

(Thereupon, a document was marked “Plaintiff’s Ex¬ 
hibit No. 6 for identification.”) 

* * * • * * • • # i * 

143 Harriet T. O’Brien was called as a witness for and 
on behalf of the plaintiff, and * * * testified as fol¬ 
lows: 

Direct Examination 

i 

By Mr. Hoage: 

Q. State your full name, please. A. Harriet T. O’Briejn. 
Q. Are you related to Mary J. Burrows Baynes? A. I 
am her granddaughter. 

Q. And you have known her a great many years there¬ 
fore, I presume? A. Yes, I have. 
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Q. What is your address? A. 3900 Windom Place, 
Northwest. 

Q. With whom do you live there? A. My father, and I 
have my grandmother with me. 

Q. ;How long has your grandmother been with you at 
that address? A. Well, twenty months; September 3 it will 
be two years. 

Q. And you are at present caring for her? A. I am. 

Q. Now, going back approximately ten years, w^ere you 
at that time familiar with the habits of your grand- 

144 mother with respect to shopping and going to places 
away from her home? A. Yes; I always did. 

Q. Going back to a period, say, during the eight or ten 
years ago, what was her custom in that respect? A. She 
was very childish about everything. 

Q. Did she ever go to the store by herself, to your knowl¬ 
edge? A. No, she has never been out alone. 

Q. With whom did she go to the store, or out ? A. Either 
with my aunt or myself. 

Q. Which one? A. Mrs. Howard T. Burrows, or myself, 
or my other cousin, Mrs. Agnes Beck. 

Q. What places did you go with her and with w’hat regu¬ 
larity? A. I went with her to the bank, to the Riggs Na¬ 
tional Bank, when she wanted to draw or deposit money, 
but I also went 'with her to the District Building to pay her 
real estate taxes. 

Q. Did you ever go to any stores with her? A. Yes, I 
went shopping with her at the different department stores 
in town for dress material or whatever she might -want. 

Q. Directing your attention to that, ho-w long a period of 
time did that continue, going how far back? I should 

145 say 25 years, ever since my grandfather has died she 
has never been out alone, and he has been dead 25 

years. 

Q. Your grandfather? A. Yes. 

Q. Do you remember when she married William Baynes? 
A. I believe it was ’43, September, 1943. 
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Q. You don’t know the exact date, do you? A. In the 
latter part of it—oh, I don’t know. 

Q. Going back to that time, what was her habit With 
regard to going to the store, and so on, at that time?; A. 
Well, the same as I just mentioned before; after my grand¬ 
father had died. 

* # # * # # * * • I • 

Q. In what manner did she carry on a conversation? A. 
Well, she was very forgetful. You could be talking al])out 
something, and she would just ramble off onto something 
else. 

Q. Now, when you went to the store with her, how 

146 did she act? A. Well, she wanted certain things, but 
just where to go to locate that, she didn’t know, and 

she asked me, and I would take her to the counter and 
picked what she wanted, and she would give me her pi^rse 
to pay for her purchases. 

I 

* * * • * • # * * I # 

i 

Q. What did she do with respect to handling of mon^y? 
A. She had somebody else do it for her. 

Q. Did you ever see her with any large number of bil^s? 
A. No, I would not say a particularly large number, jpst 
the number, it was just to take money from the bank to p|ay 
her taxes with. 

Q. What is the most amount of money you ever recall 
seeing her with? A. $60 or $80, somewhere in between 
there. 

Q. How did she carry that money? A. She had it tiled 
up in a little handkerchief pinned onto the inside of hler 
purse. 

Q. When you went shopping with her, did she haVe 

147 any ability with respect to shopping? 

I 

* * # # # # # « # # 

I 

A. I would take what she had back and pay for it for hdr. 
Q. Now, how often did you see her from the time slie 
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married Mr. Baynes until she had this fall? Do you re¬ 
member when she had the fall? A. Yes. 

148 Q. About when was that? A. I believe it was 
around October, I believe; I am not so sure. 

Q. You remember about the time, do you? A. Yes, be¬ 
cause I went to the hospital and stayed with her over night. 

Q. From the time she married Baynes until she had the 
fall, how many times did you see her in that interval? How 
frequently? A. Oh, at least once a week. 

• ••••••••• 

Q. What was the subject-matter of the conversation that 
you would have with her? A. Well, it would be about what 
I had been doing, or telling her where I had been, or talking 
about her flowers, or something like that, or she was asking 
about my dad, or something like that. That is all; just 
general conversation. 

Q. In the course of your conversation with her, 

149 were her answers responsive? A. No. 

Q. How did she converse with you? A. Well, I 
w r ould just tell her one thing, and she would ask me the 
very question, the same question again, and I would have 
to repeat it, and she would turn the answer all around 
about what I would tell her. 

Q. Now, in going to the various places, such as to the 
District Building or to the bank, was she able to handle her 
own business at those places? 

Q. What did she do when she went to these places of 
business? A. Well, I would take her, and she gave me the 
bills and the money to pay for her. 

*•*•*•••*• 

151 Q. What is her present means of carrying on a 
conversation? A. Very poor. 

Q. Does she recognize people at this time? A. No; defi¬ 
nitely not. 
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Q. Does she recognize anyone? A. No, no one. 

• # # • # * * * * | • 

4 

152 By Mr. Hoage: 

Q. Yes. How did she obtain food, if you know? A. I 
took it to her. 

• • • • # • • • • j • 

Now, in regard to the food, what do you know about the 
manner in which it was procured? A. There wasn’t any; 
only what I took there and prepared every day. 

Q. Was she able to prepare her own meals at that time? 
A. Absolutely not. 

Q. Did she, to your knowledge, ever go out of the t ome 
after she married Baynes? A. No. I don’t l?now 

153 of my own knowledge. I have heard she had, but I 
don’t know that. 

Q. Did your grandmother have a maid or any help about 
the home? A. No, no one. 

Q. Was Mr. Baynes employed, if you know, at the time 
he married your grandmother? A. He was not. 

Q. Do you know whether he was employed from the time 
that he married her until the last time you saw him? I 
don’t think that he was. I am not— 

• * • * # * # • * * 

Q. Did you see him at the home when you went there? 
A. I did. * 

Q. What was his condition? A. He was under the influ¬ 
ence of liquor at all times when I went there; every tjme. 

• * # • # • * • * * 

Q. Did you ever see Mr. Baynes engaged in Con- 

154 versation with Mr. Boynton ? A. I have. 

Q. Where did you see them together? A. In the 
dining room of my grandmother’s home. 

Q. Would you relate how many times you saw them to¬ 
gether, there or elsewhere? A. It was one time there 
twice on the street. 
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Q. Can you tell us approximately when that was, when 
you saw them together? A. It was at the time my grand¬ 
mother was in the hospital^ right after her fall. 

• ••••••••• 

155 Cross-Examination 

By Mr. Ammerman: 

Q. Now’, Mrs. O’Brien, up until w’hat date did you con¬ 
tinue to go with your grandmother to the District Building 
and the bank and the stores? A. Up until the time she 
remarried. 

Q. After that, how’ often did you see her? A. At least 
once a week. 

• ••*#••••• 

Q. Until after her injury? A. Yes. 

156 Q. Now, when she wanted to go to the bank, how 
did she communicate that fact to you? A. She would 

call me on the phone and ask me if I could come up to see 
her. 

Q. And then you would come to see her? A. I certainly 
would. 

Q. Then did she tell you she wanted to go to the bank? 
A. No; not right out. I w’ould previously remind her when 
her taxes were due, and she would call me and ask me if I 
could go, and I would get her in my car and take her to the 
bank and be with her until she received her money 

157 and take her down to pay her taxes. 

Q. But on the date the taxes w T ere due, she would 
call you to come and get her? A. Because I called her to 
remind her that the next day or the next week would be 
the time to pay the taxes. 

Q. On the date you told her, a w’eek or day before, that 
the taxes would be due, she would call you and you would 
take her down to pay them? A. That is right. 
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Q. So between the time yon mentioned it to her and the 
time she called you, she had it in mind, didn’t she? A. 
Well, I don’t know. 

Q. But she called you after you reminded her? jA. I 
probably called her the night before, and say: Grandma, 
tomorrow is the day you pay taxes; do you want to go|? 

And childlike, she would call me up and say: Today is 
the day. I 

Q. Childlike she would call you? Do you consider that 
childlike? A. I told her particularly as to the date. 

Q. You say you would remind her a day before or a week 
before, and she would call you. Then a week would elapse 
before she called you? A. Not at all times. 

Q. Didn’t you say sometimes a week? A. So|me- 

158 times I would probably tell her a week ahead, and 
she would call me. 

Q. And she would call you when the week was up? A. 
No, I would call her up during that week and remind her. 

Q. Why didn’t you say that before? A. Well, I am fry¬ 
ing to explain it in my own way, the way I know it, to make 
you understand; that is all. 

Q. That is what I want you to do, to make me understa|nd. 
But I mean, would you call her again, call her and s^y: 
Grandma, let us go down to get the money? A. Yes, I did 
call her, because she didn’t know when she had to go. 

Q. Why would you take her? A. Because she wasn’t 
responsible to go alone. 

Q. Why didn’t you go, yourself? A. Well, I did go dnd 
took her. 

Q. Why didn’t you go without her? A. Well, it was ier 
taxes and she liked to go for a ride, and very seldom $he 
got out, and I took her. 

Q. As a matter of fact, she knew what the taxes were ? A. 
No. 

Q. She didn’t know the amount of the money? A. 

No. 

159 Q. Isn’t it a fact that her mind was very clear on 
transactions involving money? A. No, it wasn’t^ 
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Q. And she would go to the bank, and you drew out the 
money for her? A. I always had someone there that knew 
her, and I would stand by when she tried to sign her name. 

Q. Did she have any trouble signing her name? A. Well, 
she was rather shaky; yes. 

Q. Do you recognize her signature there? A. “Mary J. 
Burrows” looks like her writing, but the “Baynes” part, 
I would not say was hers; no. 

Q. It wasn’t a very shaky signature for a woman of that 
age when I tell you that signature was put on there in June, 
1945? 

Q. You said she called you sometimes to take her to the 
store. You didn’t have to remind her about that? That 
was her idea? A. I didn’t say that. I went by her home 
and asked her if she wanted to go to the store. I didn’t 
say I called. 

Q. And she would say “Yes”? A. She said, “I don’t 
know if I need anything or not; I will go down and 
look.” 

160 Q. And it was something she liked? A. She said, 
“I don’t know what I want,” and I said, “Grandma, 
may I make a suggestion?” And I would make them, and 
she said, “What you think I should have, you get.” 

Q. And she would call for things herself? A. No, I 
would have to mention them before she could know of or 
think of anything. 

Q. Who suggested the dress material? A. My mother 
did. 

Q. I thought you said you did. A. Well, my mother made 
her clothes until my mother died about two years ago. 

Q. But didn’t she select her own dress material? A. No, 
she didn’t. She didn’t know quality. 

Q. You did that? A. She would probably pick a print 
she liked, and if I liked the quality, I would tell her to 
buy it. 
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Q. Well, she made her own selection? A. As to the print 
or color, but the quality, no. 

Q. Who would pay for it? A. She would give me her 
purse and I would pay for it. 

Q. And the money was pinned into a hankerchief in the 
purse? A. When we came from the bank, but in the st^re, 
she handed it to me. 

161 Q. She took the money out of the purse and gave 
it to you? Did she just hand you all the money? A. 

Yes. 

Q. And you handed it back less what you paid? A. 'Wky, 
naturally. 

Q. She would not just hand you the amount of the pur¬ 
chase? A. No, she handed me all the money and told me 
to take out what the purchase was. 

Q. After the marriage to Mr. Baynes, how often did you 
go to the bank with her? A. I never went after her mar¬ 
riage. 

Q. You know she did go? A. Know it? Probably I 
heard it. I don’t know it to be a fact. 

Q. You say you called, got inside, and you would talk 
with her at least once a week after the marriage ? A. That 
is right. 

Q. We are talking now between the time of the marriige 
and the time she was injured. You stated that you wo|ild 
call on her at least once a w T eek, and she would talk abqut 
what you had been doing, and ask about your father, ^nd 
you would have a general conversation and talk about her 
flowers? Did she like flowers? A. Yes. 

162 Q. Did she raise them? A. Yes. 

Q. And she talked about your father? A. Yes. 

Q. That was her son? A. That is right. 

Q. You would have a general conversation. How ldng 
would you stay on each of these visits ? A. Oh, a half hotir, 
an hour or a half hour. 

«*•*••••• * 
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163 Alden W. Hoage appeared as a witness for and on 
behalf of the plaintiff, and # * * testified as follows: 

Mr. Ammerinan: Let the record show I do not object to 
taking a witness ont of order, but I object to this procedure 
at this time, that the committee, who has been trying the 
case, takes the stand as a witness. I do not know whether 
it is in order for a committee to be a witness in a case he is 
trying, himself. 

The Court: Why not, if he knows about the facts? 

Mr. Amraerman: I say the courts have watched situa¬ 
tions like that and have taken the view that counsel 

164 should not put themselves in a position wdiere they 
have to be a witness. 

The Witness: Mr. Davis is here to argue the case. 

The Court: Mr. Davis will argue the case? 

Mr. Davis: Yes, Your Honor. 

The Court: Mr. Davis, you may examine this witness. 
Direct Examination 
By Mr. Davis: 

Q. You are Mr. Alden W. Hoage? A. That is right. 

Q. And a member of the bar of the District Court? A. 
I am. 

Q. How long have you been such member? A. Since Oc¬ 
tober, 1932. 

Q. And as such were you appointed by this Court as the 
committee of Mary J. Burrows Baynes on October 19? A. 
November 1,1945; I was. 

Q. And that appears in the record of Mental Health No. 
29263? A. That is correct. 

Q. Can you identify this as the file pertaining to Mental 
Health No. 29263? A. That is correct. 

Mr. Davis: I would like to read into evidence at this 
time, Your Honor, the report or recommendation of 

165 the Mental Health Commission. 

Mr. Ammerman: I will stipulate they found at 
that time she was of unsound mind. 
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Mr. Davis: This was October 11,1945. 

Mr. Ammerman: I will stipulate that. 

The Court: Isn’t it more proper to receive the record in 
evidence and refer to it later? 

Mr. Ammerman: It is already in evidence. 

The Court: All right. Is there any reason why you 
should read it into the record? 

Mr. Davis: I want to call the Court’s attention to para¬ 
graph 1 of the report and recommendation, which reads} as 
follows: 

“That Mary J. Burrows Baynes is of unsound mind, suf¬ 
fering from a psychosis with cerebral arteriosclerosis, senil¬ 
ity, is incapable of managing her owm affairs, but is harm¬ 
less and may be committeed to the care of relatives, 'wfho 
will assume the custody and care of the said Mary J. Bor¬ 
rows Baynes.” 

By Mr. Davis: 


Q. Now, Mr. Hoage, how long have you known this in¬ 
competent? A. Approximately eleven years at the present 
time. 

Q. Prior to her adjudication by this Court in October of 
1945, had you represented her professionally? |A. 
166 Yes. 

Q. And you have known her eleven years, v^u 
say? A. I handled some legal matters for her in 1936. 


Q. On an average of how often would you see her during 
the period of your acquaintance ? A. I saw her about thijee 
times in 1936, or possibly in the spring of ’37, and I didh’t 
see her again until I was called into this matter by other 
members of the family, which was along about the fiitst 
week or two in September, 1945, at which time she was qt 
her son Samuel’s house. 


Q. September, 1945. Did she recognize you at that time 
as her former attorney? A. She didn’t recognize me at all. 
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Q. With respect to carrying on a conversation, were you 
able to carry on a conversation with her? A. I was not. 
Q. And you have acted as committee since the date of ap¬ 
pointment? A. Yes. 

167 Q. And filed the instant suit here shortly after 
your appointment ? A. I did. 

• ••••••••«. 

Mr. Hoage, as committee, with reference to this particular 
piece of real estate which comprises the subject-matter of 
this action, did you prepare a plat of the property in ques¬ 
tion? A. Yes, I prepared that plat. 

Q. That is the plat on the blackboard? A. Yes. 

Q. And that has been referred to by the realty experts 
throughout the trial? A. Yes. 

Mr. Davis: I would like to offer this plat in evidence 
at this time as Plaintiff’s Exhibit No. 7. 

The Court: It may be received. 

(Thereupon, the plat referred to was received in evi¬ 
dence and marked “Plaintiff’s Exhibit No. 7.”) 

168 Hillery T. Burrows was called as a witness for and 
on behalf of the plaintiff, and • * • testified as fol¬ 
lows: 

Direct Examination 
By Mr. Hoage: 

Q. Will you please state your full name to the Court? A. 
Hillery Thomas Burrows. 

Q. Mr. Burrows, do you know Mary J. Burrows Baynes? 
A. Yes, sir. 

Q. You are not related to her in any way? A. No way 
at all. 

«•*••••••• 

Q. WThat is your address ? A. 4622 Wisconsin Avenue. 

Q. WTiat is your occupation at the present time? 

169 A. I am retired. 
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Q. What is your age, Mr. Burrows ? A. I am 
eighty years, one month, and some days. 

Q. Mr. Burrows, where is your home in regard to the 
Mary J. Burrows property? A. Well, in back it joins her 
property, and in front it has a little building. The old Bap¬ 
tist church separates the two pieces. 

Q. How long have you known Mrs. Burrows or Mrs. 
Baynes? A. I would say 65 or 70 years. I have known her 
all my life, ever since I knew anybody. 

Q. Were you raised in that part of town? A. Yes. 

Q. Along Wisconsin Avenue? A. Yes. 

Q. You have lived there most of your life? A. Most of 
my life; yes, sir. 

Q. Now, directing your attention to the last four or five 
years—I will withdraw that question. 

How long have you lived at your present address ? A. Qh, 
several years; three or four years, I should say. I don’t 
remember. 

Q. During that time have you seen Mrs. Baynes fre¬ 
quently? A. Often; yes, sir. 

170 Q. Did you ever have conversations with her dur¬ 
ing that time? A. Well, I have passed her on the 
street and spoke to her, and we got our mails mixed up a 
great deal because her husband’s initials was “H. T.” ajnd 
that is my initials, so I would get her mail and she wohld 
get mine. 

Q. Whenever the mail got mixed up, did you talk to Ijer 
on those occasions? A. I did. One particular time I opened 
her mail through mistake, and I saw it was hers, and I t(^ok 
it up to her. 

Q. Now, at that time did she know who you were at tljat 
time? A. At that particular time? 

Q. Yes. A. No, sir. 

Q. Did you tell her, or identify yourself? A. I did tfell 
her who I was, and I said, 4 4 You know me for a number of 
years,” and she didn’t know me. 
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Q. How long ago was that, Mr. Burrows ? A. I would say 
in the last possibly two years or a year and a half; I don’t 
remember that. 

Q. Would you say that was before—do you know approx¬ 
imately when she married Mr. William Baynes ? A. I know 
the time, but I don’t know the date or anything. I know 
there was quite a little talk about it at the time. 

171 Q. Now, was this incident which you mentioned, 
about the mix-up in the mail, before or after she 

married him ? A. After. 

Q. Did you have any other conversation with her at or 
about that time? A. No, I can’t say that I did. I would 
see her in the back yard, and I would wave my hand at her, 
and she would wave to me, but we didn’t talk. 

Q. Do you know the defendant, Elliot Boynton, in this 
case? A. Yes, sir. 

Q. How long have you known him? A. I would say four 
or five years. 

Q. Where is his place of business located with reference 
to your home? A. It is—he is the third door from our 
place. I think it is the third door. 

Q. In other words, between your home and Mr. Boynton’s 
place of business, there is a house or some detached build¬ 
ing? A. Yes. 

Q. Do you know Mr. Baynes? A. Very well. 

Q. How long have you known him ? A. Ever since he has 
been out there. I have known of him ever since he 

172 has been there. 

Q. How many years, would you say? A. I would 
say ten or fifteen years. 

Q. Have you ever seen Mr. Baynes and Mr. Boynton to¬ 
gether? A. Yes. 

Q. Frequently? A. Well, he has not been there fre¬ 
quently. Baynes has been away. IJp to that time. 

Mr. Burrows, how long has it been since you have last 
seen Mr. Baynes? A. Well, I can’t remember. It is when 
he went away because I saw him move stuff out. 
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Q. Do you remember when that was? A. About a ybar 
ago, something like that, as nearly as I can remember; 
maybe longer. I paid no attention to it at the time. 

Q. Prior to the last time you saw him, how many tirlies 
did you see Mr. Baynes and Mr. Boynton together? 

173 A. Well, we would meet on the sidewalk often, and I 
would go to Mr. Boynton’s place, or we would go 

into the real estate office, and we all loafed around there. 
We had nothing to do. 

Q. Can you tell us what Mr. Baynes did for w T ork? A. jHe 
was a carpenter, a sort of jack-of-all-trades. 

• • * • * • * • • | » 

I 

Q. If you know. Do you know whether he worked at Ipiis 
trade regularly? A. No, not regularly. He worked to get 
money to get drunk with. j 

Q. In regard to his habits of sobriety, what would ypu 
say? A. I would say he was drunk whenever he had tjhe 
money. 

• • • • • • • • • I •- 

Q. Did you ever discuss with Mr. Boynton Mr. BaynOs’ 
habits of work and sobriety? A. Well, I can’t remembtr 
that I did. We both joked about him being drunk. 

174 Q. Did Mr. Boynton ever talk to you with refer¬ 
ence to having Mr. Baynes do any work for hink? 

A. Well, I guess he has. I can’t mention any incident. I 
have seen him work for Mr. Boynton, and Baynes worked 
for me there, just in the neighborhood. 

Q. In Mr. Boynton’s presence, did you ever see Mr. 
Baynes under the influence of liquor or having had several 
drinks? A. I would have to say “Yes,” because he always 
was when he could get it. 

Q. Did you ever hear Mr. Boynton discuss the sale of this 
particular property, referred to as Lot 25, which is just 
north of the hill and to the south of the Burrows property? 
A. I have talked with Mr. Boynton about the lot. I knejv 
he had bought it. I heard he had. 
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175 Q. Did you ever see Mr. Boynton go into the 
Baynes house? A. I think I have; probably on one 

or two occasions. 

Q. "Was that before or after the sale of this property, as 
far as you know? A. Well, I think it was after. I think 
Mrs. Burrows got hurt and he went there to help her out 
and take her to the hospital, or something like that. 

176 Cross Examination 

By Mr. Ammerman: 

Q. Now, Mr. Burrows, up to the time that Mrs. Burrows 
was injured, you had seen her on frequent occasions and 
she would see you? A. Yes. 

Q. And she knew you and recognized you? A. Yes. 

Q. And waved to you? A. Yes. 

Q. And at times talked with you ? A. Yes. 

Q. Was there anything wrong with her at that time? A. 
I didn’t see anything wrong with her. 

Q. You could not see any difference in her mind at that 
time and her mind during the period of the preceding 65 
years? A. No; I would never be close enough to her. 

Q. But you would talk with her? A. We would pass by 
on the street, say good morning and good evening, and she 
would say the same. 

Q. But after her injury her mind was quite bad? A. Well, 
I don’t believe I ever saw her after the injury. 

Q. You say the time you saw Mr. Boynton at her house 
was after she was injured, and he had gone there to help 
her and take her to the hospital ? A. I think that was 

177 the occasion. I would not be positive of that. He 
didn’t visit there and I think that was his business 

at that time. 

Q. Did you know Mrs. Burrows took care of a flower gar¬ 
den? A. Yes. 

Q. She had flowers there? A. Yes. 

Q. And puttered around and grew them? A. Yes, sir. 

Q. And had done that for many years? A. Yes. 
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Q. And she did that until the time she was injured. She 
had flowers there in the summer of ’45? Do you recall 
that ? A. She had flowers up until within the last two y6ars. 


* * * * # * * * * | * 

178 Mabel Boles was called as a witness for an<fi in 

behalf of the plaintiff, and * * # , testified as foll4ws: 
Direct Examination 
By Mr. Hoage: 

Q. Will you please state your full name to the Court? A. 
Mabel Boles. 

Q. WTiere do you live ? A. 1642 R Street, Northwest. 

Q. What is your business ? A. I am a psychologist. 

Q. Now, did you ever know Mrs. Mary Jane Burrows 
Baynes? A. Very well. 

Q. How long have you known her? A. For a period of 
ten years. 

Q. What was the nature of your acquaintance with her? 
A. I met her through her son, Howard Burrows. 

Q. And how frequently did you see her from the time you 
first met her until the last time you have seen her? A. Well, 
ten years ago when I first met Mr. Burrows, aid I 

179 guess it was a duration of two years before I met 
her. I had talked with her on the telephone but I 

had never seen her for about two years, and then from that 
time until December, 1943,1 saw her, I would say, approxi¬ 
mately every two or three months. 

Q. Did you go up to visit her at her home? A. Yes, I did. 
Q. Now, you haven’t seen her since October, 1943? A. 
Since December, 1943. 

Q. Since December, 1943? A. Yes. 


Q. Now, during that time did you stay very long when 
you would visit her? A. About an hour. 

Q. And was she able to talk to you? A. Well, the first 
years I met her I would say she carried along a rather in¬ 
telligible conversation, but during the latter part, the later 
years, I could notice her mental faculties were waning, and 
that she would often repeat herself and would ask questions 
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that had just been answered for her, and during that time 
she would call me her daughter-in-law and call her daugh- 
ter-in-law myself. 

Then there was a period during that time when her son, 
Mr. Howard Burrows, was in my employ, and during that 
time she would come to my house with her daughter to see, 
with her daughter-in-law, to see the son, and she 

180 would forget where she was, and she would often 
during that interim call me on the telephone, thinking 

that she w’as calling her daughter-in-law, and she would 
often during that conversation ask me questions which were 
questions that I knew through my association w’ith the fam¬ 
ily that she would mean to be asking her daughter, such as 
when— 

Q. (Interposing) You can’t repeat somebody else’s 
words. That is hearsay. A. Well, such as w’hen I was going 
to bring the groceries and when I was going to run little 
errands, such things as that. 

Q. What was the circumstance of the last time you saw 
her? Do you recall? A. It was Christmas, 1943. 

Q. Do you know’ whether at that time she w r as married to 
William Baynes or not? A. I had been told she had by the 
family. 

Q. Did she say anything to you about it? A. No, she 
made no mention of it. 

Q. On that last occasion, did you carry on a conversa¬ 
tion with her? A. Well, I did most of the talking because 
she didn’t understand the things I w’as saying to her. I 
asked her about her health, and how she felt, and I did 
make some mention of the fact that, but just in a 

181 teasing v r ay, I asked her about her husband, and it 
didn’t register that she had a husband. 

Q. You never discussed any business matters w’ith her, 
did you ? A. No. 

Q. Were the nature of your visits social or professional? 
A. Social. 

Q. You never visited her professionally? A. No. 

• ••••••••( 


Cross Examination 

By Mr. Ammerman: 

Q. She wasn’t what you would call entirely insane, Was 
she ? A. I am not saying that. I would know the difference 
between a person being insane and one talking incoherently. 

Q. You have heard of people who ramble on and talk 
about various things and have forgetful minds and still not 
be anywhere near being called insane, haven’t you? A. 
Well, yes, I suppose that I have. 

Q. And from your observation of Mrs. Burrows through¬ 
out this period of time, would you say she knew right f|om 
wrong? A. Well, I could not say that any question of right 
or wrong ever arose. 

Q. But other than having these forgetful spells, ^nd 
rambling conversation, and repeating questions, ind 

182 so forth, you would not say her mind was such that 
she should be confined to an institution, or something 

like that? A. No, I would not say that. I don’t kiiow 
whether she should be confined, but I would say that She 
certainly needed someone to be constantly with her. 

Q. Now, I will ask you this: Would you say that she had 
any capacity for understanding at all ? A. I would say nofne. 

Q. None at all? A. None at all; no. 

Q. Not the smallest? A. Not the least. 

Q. And how saw her how often? A. Oh, approximately 
every two or three months. 

Q. And you talked with her for how long each period of 
time? A. The telephone conversations were rather limited 
because when she called me I could readily see she didn’t 
understand what she talked about, and she would call me 
Mrs. Hobart instead of Mrs. Boles. 

Q. When you visited, how long did you stay? A. Abc^ut 
an hour. 

Q. And she could never carry on an intelligent conversa¬ 
tion? A. No, and sometimes when I called she 

183 wouldn’t know me. 

Q. I am talking about when you called at tjhe 
house. She would know you ? A. Yes. 
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Q. And you visited every two or three months for a pe¬ 
riod of ten years and talked about an hour on each oc¬ 
casion, during all of which time she had no mind at all; is 
that correct? A. I would say, yes. 

Q. What was that time? A. Not during the full ten years. 
Q. When did her mind begin to get to the point where 
she lost any capacity for understanding? A. I would say 
the last four or five years I knew her. 

Q. Then you disagree with a person who would say she 
was alert and intelligent and discussed things intelligently, 
say, in December of ’43 ? A. I would disagree with a person 
who says that. 

Q. Yes? A. Who said what? 

Q. That said during December, 1943, she was alert and 
intelligent and talked about everyday things in a regular 
manner? A. I would say, she wasn’t alert. 

184 Q. Would you disagree with such a person who would 
say that? A. Who would say she was? Yes, I would 

disagree. 

Q. You never saw her since December, 1943? A. No. 

Q. And you don’t know what the condition of her mind 
was in June, 1945? A. No. 

*•#•••••• *• 

Harriet T. O’Brien. 

Cross Examination (Resumed) 

Bv Mr. Ammerman: 

Q. Now, Mrs. O’Brien, I believe you stated that after 
Mrs. Baynes’ injury she failed to recognize you when you 
would bring her food ? A. That is right. 

Q. And after her injury, of course, you never went with 
her downtown? She could not go, could she? A. No. 

185 Q. Prior that time and up to the time of the in¬ 
jury, she would go downtown with you, because she 

knew who you were, that you were her granddaughter? A. 
She hadn’t gone downtown with me since she was married. 
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Q. And when was that? A. August or September, ’4fh 
Q. But you came to the house once a week? A. Thaft is 
right. 

Q. And I think you have already told us that is the time 
she asked about your father, how he was? A. That is ri£ht. 

Q. And these visits continued until the time she was] in¬ 
jured and eventually came to your house? Is that correct? 
A. What is that? j 

Q. These visits of once a week after Mr. Baynes manjied 
your grandmother, they continued up until the time she was 
injured? A. That is right. 

Q. And after she was injured, she was hospitalized! at 
first, wasn’t she? A. Yes. 

7 \ 

Q. And then she was brought to your house ? A. She was 

hospitalized about a month after her fall, and then 

186 from the hospital she was returned home, and bhe 
was there just a short while before she came to my 

home. 

Q. Do you remember when she was injured? A. It \jras 
in ’44, October, I believe. j 

Q. October, ’44? A. I believe about a year after $he 
married. 

Q. Are you reasonably sure of that? You are sure jfou 
went there once a week until she was injured? A. Yes. 

Q. If I told you she was injured the latter part of June, 
1945, does that refresh your recollection, or would you still 
say she was injured in October, 1944? A. It w^as aboui a 
year after she was married. 

# * • • • * * * # * 

Virginia C. Taylor was called as a witness for and in be¬ 
half of the plaintiff, and * *' *, testified as follows: 

187 Direct Examination 

By Mr. Hoage: 

Q. Will you please state your full name to the Court? jA. 
Virginia Collins Taylor. 

• * • • • * • # * i • 
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Q. Where do yon live? A. 4017 Chesapeake Street, 
Northwest. 

Q. Mrs. Taylor, did you know Mary Jane Burrows or 
Mrs. Baynes ? A. Oh, yes. 

Q. How long have you known her ? A. Why, I think about 
15 years, approximately 15 years. 

188 Q. Now, what was the nature of your acquaintance 
with her? A. Well, we just met as neighbors, and the 

main thing, we both loved flowers, and we exchanged 
flowers, but I wasn’t closely associated with her until about 
ten years ago, perhaps, and then we went to the same church 
for a while and met then and talked. That is about all. 

Later on I was with her, more recently, on account of a 
little business transaction. I saw her every few weeks dur¬ 
ing the month or so. 

Q. WTiat was the nature of the business transaction you 
had with her? A. We rented her garages for storing balsa 
wood, a very light wood that you make airplane kits of. 

Q. And this barn or garage is located towards the back 
of her premises, on the alley? A. That is right. 

Q. Now, you went to see her in regard to the rent? A. 
Yes, I just paid the money, during the month. 

Q. Did you talk to her during that time? A. Oh, nearly 
always; probably because I was very fond of her. 

Q. How long did you rent that garage or barn? A. It was 
in the fall of, it must have been the fall of ’44. It would 
be about three years this fall. 

189 Q. When you went to pay the rent, did you have 
any conversation with her about anything in particu¬ 
lar? A. No, nothing except things I have mentioned, or 
intimated, at least. 

Q. At the time you talked to her and paid the rent, did 
you observe her conversation that she had with you as to 
how she conducted it? A. Well, yes. As you would in a 
neighborly way. I don’t know the point that is supposed 
to be brought out. No more than I would in a neighbor, an 
elderly woman like she was. 
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Q. Did you ever discuss any business matters with her? 
A. Nothing whatever except little church affairs, flowers, 
and that would be all. 

**•••*•**• 

Q. Describe the manner of conversation with her. A. 
Well, the best I would know, that I would take little plants 
to her for exchange, and she would save me some slijps or 
cuttings, something like that, and nothing except that we 
lived almost directly across the street on Chesapeake from 
Aunt Mary’s place. 

* • * * * * # * * j * 

190 Q. Did she seem to understand the question^ that 
you were asking her? A. Well, she was very deaf, 

and I think she had been for quite a while. That hadn’t 
occurred to me, and‘1 don’t think she understood me, but I 
said it was probably due to her absent mindedness, and I 
know that I first took that into consideration, but she pould 
not carry on a connected conversation, as we talk about a 
connected conversation. I know that. 

Q. When you speak of this absent mindedness, what do 
you mean by that? A. For instance, she would ask 

191 me the name of flowers we were talking about and 
looking at, and in another few minutes she wouljl ask 

me again. 

Anybody might do that occasionally, you know, but things 
like that were repeated, and it was noticeable. 

Q. Now, over how long a period of time did you observe 
her conversation of that nature? A. Well, it was so long— 
it was quite some time before I had this little business trans¬ 
action with her. It was quite several years. 1 could not 
tell the exact number of years, but several years. I imagine 
it was—I don’t like to put it in the number of years, I don’t 
remember so distinctly, but it was quite several years be¬ 
fore that. 

Q. For a while you went to the same church with her? 
A. No. There was a little church near her, right near her 
building, and there were several people trying to start a 
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mission, and I wanted to help all I could, and Aunt Mary 
went to hear one young minister that she liked to hear talk, 
and I met her there. 

Q. Did you ever see her go places alone? A. I never did 
because we lived up on the hill, and we have a court not 
near the street, so we would never see her on the street. 
She didn’t cross the street, and even if she had been getting 
out, I would not have observed it. 

192 Q. What did you mean when you used the words 
“connected conversation”? A. No continuity like 

we would have. Just going back and reiterate the same 
thing. I thought that was all right because I thought she 
had a failing memory. 

Q. Do you know how old she was or is? A. I didn’t know 
until I asked somebody, some of her relatives. I knew she 
was getting old. I heard her son’s wife say once about her 
approximate age. 

Q. Did you observe any outward change in her physical 
condition from the time you first met her until the present 
time? A. Quite a good deal. She used to work with flowers 
and she moved heavy pots. 

********** 

Cross Examination 

By Mr. Ammerman: 

Q. Mrs. Taylor, you say you entered into this little busi¬ 
ness deal with Mrs. Burrows Baynes after all those various 
conversations you had with her, in which you referred to 
the absent mindedness and lack of continuity; is that right? 
A. Yes. 

193 Q. And that business deal was an arrangement 
whereby balsa wood would be stored in some garages 

on her property? A. The barn. 

Q. What did you use it for? A. My neighbor and my 
husband is in business. He wanted me to see if I could 
locate a place to store wood, and I looked it up. 

Q. And you decided you would like that for storage? A. 
That is right. 
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Q. And yon discussed this with Mrs. Baynes? A. Yes,! sir. 
Q. And told her what you wanted it for? A. Mr. land 
Mrs. Baynes at the time. 

Q. Both Mr. and Mrs. Baynes? A. Yes. 

Q. Did they discuss it back and forth with you? A. Yes. 
Q. Both of them? A. Yes. 

Q. Did you agree upon how much money to pay? A. Yes. 
Q. How much did you agree upon? A. It was a sipall 
amount. I think it was four dollars; twelve dollars a 
quarter. 

Q. There were three garages? A. We only rjsed 

194 two. I 

Q. And paid twelve dollars a month? A. 'No, 
twelve for three months; four dollars a month. Thajt is 
quarterly. 

Q. And you came to terms after discussing it back ^nd 
forth? A. Very little negotiation. 

Q. Who paid the rent? A. Why, I paid it myself. 

Q. To who? A. I paid it to Aunt Mary—Mrs. Bavities. 
Q. You paid it to her? A. Yes. 

Q. And she would count it? A. Yes; she signed the [re¬ 
ceipts herself. 

Q. Made them out and gave them to you? A. No; I wrpte 
the receipt out and she signed it for me. 

Q. And she signed her name for you? A. Sometimes; ^es. 
Q. And she counted the money, signed the receipt, ^nd 
gave it back? A. I left it up to her. 

Q. She knew about the receipt? A. Oh, yes, indeed. She 
seemed to understand that. 

Q. This started in the fall of ’44? A. I think Iso. 

195 Q. And when did it terminate? A. It has not ter¬ 
minated yet. We still rent it. 

Q. You kept on with that arrangement, getting a rece 
up until the time she was injured and taken away? A. Tljiat 
is right, and then I took it to her home, her son’s home, and 
he signed it. 

* • • • • • • # •!• 
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Redirect Examination 
By Mr. Hoage: 

Q. I have one question: When you went in to pay the 
rent, did she count the money or did you count it out to her? 
A. The way it was, as near as I can remember, I just laid 
it on the table, just four times, and I never took it any other 
way, and I laid it out and counted it to her, and she said: 
What is it? And I said what it was for. 

Q. She didn’t pick it up and count it? A. No, I don’t 
think she ever did that I remember. 

• *•••••*•• 

Emma Maude Burrows was called as a witness for and in 
behalf of the plaintiff, and * * *, testified as follows: 

196 Direct Examination 

By Mr. Hoage: 

Q. Will you please state your full name to the Court? 

A. Emma Maude Burrows. 

Q. And are you the wife of Howard Burrows? A. Yes, 
sir. 

Q. You are the daughter-in-law of Mary Jane Burrows 
Baynes? A. Yes, sir. 

Q. Now, how long have you known Mrs. Baynes? 

**'*#•***•• 

A. I have known her for 50 years. 

#*■•••••*** 

Q. Now, during the time you have known her, how fre¬ 
quently did you see her, and let us confine this to the last 
five or ten years? A. I seen her every day after her hus¬ 
band died. I remember that me or the brother-in-law’s 
daughter was there and also my daughter. 

197 Q. When did you—would you go every day? A. I 
would go every day because I was uneasy about her. 

I would go every day. 
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Q. When you went there, did you talk to her over any 
period of time? A. Oh, yes, we talked, you know, but she 
was going oft just like a child, and she didn’t know yhat 
she was talking about half the time. Sometimes she would 
not know me when I went in. 

* • # • • * • • • • 

198 Q. Previous to her marriage to Mr. Baynes, did 
you go to the store for her occasionally? A. Yes,| sir, 

I went pretty near every day. 

Q. Did she ever go anywhere with you ? A. Oh, yes. 

Q. Where did you go with her? A. I went down to| the 
District Building w r ith her and helped her, and she hajd to 
pay taxes, and from there sometimes to a dry goods store 
to buy things, different little things she needed. 

Q. On these occasions when you went with her, what did 
she do in regard to handling money? A. She would niver 
handle it. She would tell me to put my hand in her pocjket- 
book and I would take it out and pay the bill, and I put the 
change back in her pocketbook. 

Q. When you went to the grocery store, what did you do ? 
A. I went to the grocery store, and she would very 

199 seldom go with me because she said she never (pare 
to cross the street, and I got what she wantedL I 

would put it on a piece of paper, what she wanted, aijd I 
would bring it back and give her the correct change. 

Q. Did you ever see her have any great sum of moriey? 
A. Not over fifty or sixty dollars. 

Q. Did she ever count out any money in your presence? 
A. No, sir, she didn’t. 

• • • • • • • • • | * 

Q. Did you discuss any business matters with her? A. 

No, sir. 

Q. From the time she married Mr. Baynes—you htive 
already stated you went to see her occasionally? A. Oh, 
yes; sure. 

Q. Now, how did she handle a conversation at that time? 
A. After that? 



200 Q. That is right. A. Well, she was just like a 
child, I think. She didn’t know and she would get 

her words tangled, but I didn’t know what she was talking 
about, and I could not understand what she was saying. 

Q. Do you remember when she had a fall? A. No, I didn’t 
know it for two weeks after, and I used to try to get her 
on the telephone, and I called and he answered, and he said 
she was in the basement and she din’t feel like coming up. 

Q. You eventually learned she had an accident? A. Yes, 
sir. 

Q. Did you talk to her after that? A. Yes, sir. 

Q. Were you able to carry on a conversation with her? 
A. No, you could not. 

Q. Was she able to recognize you? A. Sometimes she 
didn’t. When I first went in she didn’t know who I was, and 
after I w’ould go and talk to her, she said: That is Maude, 
and reach her hand out for me, and that is all she said. 

Q. Were there times she didn’t recognize you? A. Yes, 
sir. 

Q. Did you ever go to the bank with her? A. Oh, yes, sir. 
Lots of times when I went to the bank with her, she 

201 wanted to draw money, and she could not even put 
her hands to the paper at the time, and she asked 

me to sign it, and I said: Grandma, we called her Grandma, 
I will ask the man if it is all right to do this, and I asked 
them, and they said it was all right as long as she was with 
me. 

• •••*••••* 

Q. When she wrote her signature, would you be able to 
identify it? A. Oh, really I never did see her write one. 

Q. You never saw her write? A. No, sir, because I used 
to do all the writing for her. 

Q. She did sign her names to papers or checks? A. Oh, 
no, she never did. She would have me sign her name on 
the checks. 
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202 Cross Examination 

By Mr. Ammerman: 

Q. In other words, all the money she drew out of the 
bank by check for the last several years would have }four 
signature on them? A. I vrould have her name on it. 

Q. You would w*rite her name on it, on all her che|cks, 
and put your name? A. Yes. 

Q. And nobody ever made inquiry about it or anything? 
A. No. 

Q. And the bank told you that was all right? A. 'they 
said it was all right. I would not do it otherwise because 
I never was brought up like that. I am a good Christian. 

Q. And you would not tell an untruth, would you ? A. No, 
I would not. 

• • * • * * • • • * 

204 Q. Now, you say she could count five or six dollars? 
A. At a time. That is all I ever saw her count. 

Q. How do you know that? A. She would count that at 
one time. She never kept very much money in the housej. 

Q. She would count that out from time to time? A. ^es. 
Q. Did you see her? A. Yes. 

Q. What occasion did she have to count out five or six 
dollars ? A. She just would say, just would say: I want to 
see how much money I have in my pocketbook. 

Q. When was that? A. Just before she was married. 

********** 

I 

205 Q. How often were you by in the summer of 1^45 ? 
A. Quite often. 

Q. When was she injured? A. That was in ’44. 

Q. When in ’44? A. It was in September. 

Q. September, ’44? A. Yes. 

• •' • • * * * # * # 

206 Q. And you say you never discussed business njiat- 
ters with her? A. No, sir, I didn’t. 

• *• • * • • • * * * 
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207 John J. Donovan was called as a witness for and 
in behalf of the plaintiff and, * * * testified as fol¬ 
lows: 

Direct Examination 
By Mr. Hoage: 

Q. What is your full name, please? A. John J. Donovan. 
Q. What is your occupation at the present time? A. 
Deputy Clerk, District Court of the United States for the 
District of Columbia. 

Q. How long have you been here, Mr. Donovan? A. It 
will be four years on the 7th of this September. 

Q. Previous to that, where were you employed? A. At 
the Riggs National Bank. 

Q. In the Friendship Branch? A. Yes. 

208 Q. In the course of your employment at the Friend¬ 
ship Branch, you were one of the tellers, were you? 

A. Yes, sir. 

Q. Do you have any present recollection of any customer 
there named Mary Jane Burrows? A. The name seems 
familiar; yes, sir. 

Q. I will ask this lady to stand up on the end. Do you 
recognize her? A. Yes, sir, I do. I remember Mrs. Bur¬ 
rows. 

Q. Do you recognize this lady? A. Mrs. O’Brien; yes. 

Q. Did you ever see either of these ladies come into the 
bank with Mrs. Burrows? A. WTth Mrs. Burrow’s? 

Q. Yes. A. You mean with some other Mrs. Burrov\s or 
the Mrs. Burrows I identified down there? 

Q. With the Mary Jane Burrows? 

• ••••••*•• 

210 Q. Now, Mr. Donovan, when you were at the bank, 
was it the practice of the bank, where a person was 
handicapped physically or they could not sign a paper, to 
allow someone else to sign a check for them in their pres¬ 
ence? A. No, sir, that wasn’t the practice. 

Q. Or a withdrawal slip? A. No. 
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Q. If the party were present and 'wanted that conveni¬ 
ence? A. No. To my recollection, the only time that|w r e 
ever had any one sign a check or withdrawal slip in a sav¬ 
ings account was wiien the bank had a power of attorney 
on file authorizing the person to do that. 

I don’t recall of any instance where anyone ever ca|me 
up to the w r indow with a check to be cashed. In other worlds, 
John Jones here with Mrs. Smith’s check that he signed 
for Mrs. Smith with her name. 

I can say that for the savings department also. One tijme 
it happened to my knowledge, and I think it is, I might s|ay, 
it is very rare for powers of attorney. We ijiad 

211 powers of attorney on file for deposit for Govern¬ 
ment checks, and so forth, but I won’t say there are 

not quite a few powers of attorney on file for someone else 
to sign a depositor’s name, like a child’s account by fhe 
child’s father or mother. 

Q. What I am asking about, Mr. Donovan, is this: If I 
come up there with someone else, and either one of us hand 
a check through the window, and you see my name on it 
and not the person presenting it, you would not question ft? 
A. Oh, yes, sir. We would not cash that check because it 
wasn’t the party that signed it, if your name was on it. 
We might say, and I will use Mrs. Burrows’ name if she 
had an account there, and she was withdrawing fifty or one 
hundred dollars from her account, and you signed your 
name to that check, the bank would not honor it, to my recol¬ 
lection, when I was there. I can tell you that right noW. 
I know I would not have, being a teller. 

* *• * • * • # # • | • 

212 Nellie G. Lewis wras recalled as a witness for afid 
in behalf of the plaintiff, and * * * testified as fal¬ 
lows: 

Direct Examination 
By Mr. Hoage: 

Q. Will you please state your full name to the Court? A. 
Nellie Gladys Lewis. 
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Q. Where do you live? A. 4620 Wisconsin Avenue. 

Q. Is that the place where Mrs. Burrows used to live? 
A. Yes, sir. 

Q. How long have you lived there? A. Going on seven 
years. 

Q. What part of the premises did you occupy? 

213 A. The upstairs. 

Q. When Mrs. Burrows lived there, what part did 
she occupy ? A. She had the first floor. 

Q. Did there come a time, to your knowledge, when she 
married a person named William Baynes? A. Yes, sir. 

Q. Do you know how long ago that was? A. It is almost 
three years, I think. 

Q. Did you see Mrs. Burrows very frequently? A. Yes. 
Q. How' often did you see her? A. I saw her nearly every 
day. 

Q. Nearly every day? A. Yes. 

Q. Did you have a conversation with her? A. Yes. 

Q. Now, in the course of your conversations with Mrs. 
Burrows, rather, Baynes, and let us confine it now to since 
the time she married Mr. Baynes, what was the nature of 
the conversation you had with her? A. Oh, she was kind of 
disturbed about him. 

Q. Did she discuss things with you? A. Yes. 

• ••••••*•• 

214 Q. How did she carry on a conversation with you ? 
A. Well, she was just upset about him drinking so 

much. 

Q. In talking to you, did she understand what you said? 
A. Yes. 

Q. Did there ever come a time when she had an accident, 
to your knowledge? A. Yes. 

Q. As the result of that accident, what was her condi¬ 
tion? A. Her hip was broken or fractured, or something. 
Q. Was she able to get up and about after that? A. No. 
Q. Do you know Elliot Boynton? A. Who? 

Q. Do you know Elliot Boynton, the defendant in this 
case? A. Yes. 




91 


Q. How long have you known him? A. Oh, I woul<} say 
around four years. 

215 Q. Did you ever see him in Mrs. Burrows’ or jMrs. 
Baynes’ home? A. Yes, sir. 

Q. How often did he come there? A. Well, I wouh} not 
know that. I have seen him several times around b|ut I 
could not tell you how often. 

Q. How long have you known Mr. Baynes? A. I have 
been knowing him about twelve years. 

Q. Did he live in the community prior to his marriage to 
Mrs. Burrows ? A. Yes; next door. 

Q. Do you know what his occupation was? A. He was 
supposed to be a carpenter. 

* * * * * * * * * 1 # 

By the Court: j 

216 Q. Did he drink? A. Yes, sir. 

***######* 

Q. Did you ever see Mr. Baynes and Mr. Boyntoij to¬ 
gether in that home? A. No, I never seen them together, 
But I know that he had been in there. I have seen him 
come to the door. 

* * * * # * * * # j # 

Q. Did you ever go shopping or to any place of business 
for Mrs. Baynes? A. Yes, I have been to the grocery store 
for her. 

Q. To your knowledge, did she ever go anywhere by her¬ 
self? A. No. 

Q. Did she ever discuss with you any business matters? 
A. Well, never except about her bank account. 

Q. Now, you paid her rent, did you? A. Yes. 

Q. How often did you pay her? A. The first and the 
fifteenth. 

Q. When you paid her, did she seem to be able to count 
the money or did you count it? A. At times she 

217 would not and sometimes she could hardly write]her 
name, and sometimes he would give them to me. 
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Q. Did she ever give you receipts for what you paid? A. 
Yes. 

Q. Did she make them out or did you make them? A. I 
made some out and she made some out, and when he was 
there, he made them out. 

Q. Did she write very well? A. No. 

Q. Now, directing your attention from the time she mar¬ 
ried Mr. Baynes down to the time she had the accident, 
did she converse very often wdth you? A. Yes, right often, 
and when my aunt was there she would talk to her more 
than she would with me. 

• ####**•♦# 

Q. How did she express herself? A. She would be all 
upset, you know, and everything about the drinking and all, 
and sometimes she threatened to tell him to get out. 

• «>*•*••••* 

21S Cross Examination 

By Mr. Ammerman: 

Q. Mrs. Lewis, I have a couple of questions I would like 
to ask vou. 

w 

Since the time or from the time, rather, she married Mr. 
Baynes until the time she broke her hip, she was quite dis¬ 
turbed because of his drinking? A. Yes. 

Q. And discussed that with you on occasion? A. Yes. 

Q. And threatened she was going to kick him out of 
there if he didn’t stop kicking? A. That is right. 

Q. And she discussed that feature quite intelligently, 
didn’t she? A. She would be, you know, all nervous and 
upset. 

Q. Upset because of that? A. Yes. 

Q. And when he wasn’t drinking, she would be all right? 
A. For a couple of days, and he would start it again. 

Q. And she would get upset again? A. Yes. 

Q. You say once she discussed some situation with you 
about the bank, about her bank balance? A. No. After 
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she was married to him, they took some mon^y to 

219 the bank. 

Q. I am sorry. I didn’t hear you. A. They took 
it down to the bank after they got married. 1 

Q. Who? A. The two of them. 

Q. And she discussed it with you? A. Yes. 

Q. You said sometimes that she would give you receipts 
for rent and sometimes you would make them yourself ? A. 
She asked me to write them. 

Q. But she would sign them? A. Yes; she always signed 
her name. I made out the receipt. 

Q. She always signed them? A. Yes. 

Q. And that went on up to the time of her injury?) A. 
Yes. 

Q. Either of you would make them? A. I would or her. 
Q. And you would pay the money in front of her? A. 
Yes. 

Q. You would count it, you counted it in front of her and 
she could see it? A. Yes. 

220 Q. Did she pick up the money? A. Yes, sir. j 

• • # * * * • * • j # 

Redirect Examination 

• * * * * • • * * J # 

Q. Did she ever discuss with you the sale of any property 
there? A. Well, at one time they were trying to borrow 
money on the place. 

Q. Do you know for what purpose? A. They just warded 
to borrow money on the house, and she thought about it and 
she decided she would not do it. 

• * # • # * « « * I # 

221 Recross Examination 

Bv Mr. Ammerman: 

Q. Just one or two questions. She discussed with you 
about taking that large sum of money to the bank? A. tes. 
Q. And decided it would be better up there? A. Yest 
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Q. Now, one other question I overlooked I want to ask 
you. You say from time to time over the period of time 
she was married to Mr. Baynes and up until the time she 
had the accident, you would go to the store for her? A. 
Yes, I have. 

Q. Did she tell you what she wanted? A. Yes. 

Q. And give you the money for it? A. Yes. 

Q. And you would bring it back to her and give her the 
change? A. Yes, sir. 

222 Q. When you went to the store, she would say: 
I want a bottle of milk or a loaf of bread ? A. About 

that way. 

Q. And you would make a list of it? A. No. I would 
just—sometimes she would not give me money until I got 
back. 

Q. But you would get it? A. Yes. 

Q. And you told her how much it was ? A. I went to the 
store mostly for ice cream. 

Q. You would not do the family shopping, just various 
articles on occasion? A. That is right. 

Q. And when you would bring it back she asked you how 
much it was, and she paid you and counted the change? A. 
That is right. 

• **•*•••*# 

Samuel R. Burrows was called as a witness for and in 
behalf of the plaintiff, and * * * testified as follows: 

223 Direct Examination 

By Mr. Hoage: 

Q. Will you please state your full name to the Court? A. 
Samuel ft. Burrows. 

Q. Are you related to Mary J. Burrows Baynes ? A. She 
is my mother. 

Q. Now, Mr. Burrows, how old are you? A. I am 68. 

Q. How old is your mother? A. She is 93. 
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Q. Directing your attention to your mother’s home, how 
long had she lived at 4620 Wisconsin Avenue? A. I c<|)uld 
not tell you exactly, but close to 50 years. 

* * • • * • • • • { # 

224 Q. Now, how frequently,, let us say, during the 
past five years did you see your mother? A. Well, 

I haven’t seen Irer so often because I was sick two or tljiree 
times in the hospital for a couple of months each time, and 
I would see her there now and then. 

• *•••••#•• 

Q. Now, Mr. Burrows, when you did see your mother, did 
you converse with her at any length? A. Oh, yes. 

Q. Did she ever talk over business matters with you ? A. 
Yes, sir. 

Q. Did she ever talk to you about the sale of a lot up 
there? A. No, sir. 

Q. When did you learn about the sale of that lot? A. 
After she was brought to my home. 

Q. Do you remember when that was? A. Well, it was 
about a month after she was brought there, and she has 
been there close to two years. 

• • • • • • * * *|* 

225 Q. Describe the manner how your mother would 
talk when you had a conversation with her. A. &ke 

would get things all muddled up, and she would not under¬ 
stand, and you would try to make her understand, and She 
would not be able to understand even so. 

Q. Now, in regard to the things she needed about jthe 
house, did she go out and shop by herself? A. No, sir. 

Q. Who went with her? A. Some of her grandchildre 
Q. How do you know that? A. My daughter is one. 

Mr. Ammerman: How would he know that? 

By the Court: 

Q. How would you know that? Did you see thbm 
go? A. Yes, sir. 



226 
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By Mr. Hoage: 

Q. Your mother has been at your home since some time 
after she had the fall? A. Yes, sir. 

Q. And is she able now to carry on a conversation? A. 
No, sir. 

Q. Does she recognize people? A. No, sir. 

Cross Examination 

By Mr. Ammerman: 

Q. Is her mind worse now than it was before the injury? 
A. Well, her mind 'was never any good, but it is worse now 
because of age. 

Q. But you said you talked over business matters with 
her? A. Yes. 

Q. And you talked about them up until when? A. Well, 
she could never understand much about business. 

Q. Well, why would you talk over business matters? A. 
Because she would talk to me. 

Q. And you would advise her? A. Yes, advise her and 
help her. 

227 Q. Did she discuss with you the renting of her 
garages ? A. At times. 

Q. Did she ever discuss with you the time she rented it 
to store some wood of the neighbors in there? A. No. 

Q. She didn’t discuss that at all with you? A. No. 

Q. During the summer of 1945, how many times did you 
visit her, if at all? A. I would not like to say because I 'was 
in the hospital. 

Q. Do you recall visiting her once during the summer 
of ’45 ? A. I would say I did. 

Q. When, now ? A. I would not say. 

Q. How many times did you visit her while Mr. Baynes 
was married to her? A. Never visited there at all after 
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they were married, and I was over to the hospital next to 
the last time. 

* * * * * * # • • * 

231 Q. Now, Mr. Burrows, you say your mother’s nlind 
was very bad for quite a number of years prioj' to 

June, ’45; is that right? A. She never was capable) of 
transaction of business. 

Q. Nover in her life? A. No, sir. 

232 Q. Never was capable of transacting business? 
Never in her life was she capable of transacting busi¬ 
ness? A. No. 

Q. She never had mental capacity? A. No. 

Q. And you knew after she got in her late 80s and e^rly 
90s she owned this valuable piece of property on Wiscon¬ 
sin Avenue? A. Yes, sir. 

Q. You knew about that? A. Oh, yes. 

Q. Did you ever discuss with her having someone ap¬ 
pointed, or discuss with anyone having your mother ad¬ 
judicated, declared of unsound mind so that somebody could 
be appointed to protect her real estate and her property? 
A. No. In her late years, yes. 

Q. In her late years? A. Yes. 

Q. And nothing was done about that before? A. (f)ur 
lawyer there has. 

Q. But that was after the injury? A. Yes. 

Q. But in all the years up to the time of her injury you 
say she had no mental capacity to transact business? A. 
No. We let her handle her affairs to suit herselt. 

233 Q. And never interfered with her ? A. No. 

Q. And never had her property handled so people 
could not take advantage of her? A. No, sir. 

Q. Just let her do it herself? A. Yes. 

• • • * * • # * • * 
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234 Ethel M. Lloyd was called as a 'witness for and in 
behalf of the plaintiff, and * * * testified as follows: 

Direct Examination 

By Mr. Hoage: 

Q. Will you state your full name for the Court? A. 
Ethel M. Lloyd. 

Q. Are you related to Mrs. Mary Jane Burrows? 

235 A. I am her daughter. 

Q. What is your address, please? A. 1129 E 
Street, Northeast. 

***.••*••*•• 

Q. Now, during the past five years, how frequently have 
you seen your mother? A. Well, I didn’t see her so often 
but I would talk over the telephone to her. 

Q. Do you recall approximately when she married 'Wil¬ 
liam Baynes ? A. In 1943. 

Q. Did you see her at any time shortly after that? A. I 
talked to her over the telephone. 

Q. Now, when your mother talked to you over the tele¬ 
phone, did you talk very long with her? A. Well, not so 
long because she would ge tired of talking. 

Q. How frequently did you talk to her on the phone? A. 
Two or three times a week. 

Q. In those telephone conversations, did she dis- 

236 cuss very many matters with you? A. Not over the 
telephone; no. 

Q. Did she seem to understand what you said to her? A. 
At times she did and at times she didn’t. 

Q. What was the manner in which she carried on her 
end of the conversation? 


A. Well, not so good. 

Q. Tell us in particular what you mean by that. A. She 
would start to tell me something, and she would go on to 
some other talk. 


• • 


• ••••• 


*• 
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237 Q. Now, have you seen your mother many times 
since she had an accident in June of ’45? A. Yes, 
sir, I have. 

Q. How many times did you see her right after she had 
the accident? A. Well, I would just see her in a week’s 
time, maybe two or three weeks, just as I could leav£ my 
work to go see her. 

Q. Did she discuss with you anything at that time^ A. 
Well, she could not keep on any conversation. 

Q. Did she see people? Was she able to identify people? 
A. Sometimes she would know me and sometimes she 
didn’t. 

23S Q. Did you ever discuss with your mother at any 
time the question of the sale of any of that property? 
A. I have. I asked her and she said— 

• * *• • • * * • # * 

Q. Answer yes or no. Did you have a conversation 
her about it? A. Yes, sir. 

Q. About the sale of that property? A. Yes, sir. 

Q. When did that take place, if you know? A. Weill, I 
would say in the fall of the year after she came to my 
brother’s. 

Q. When was that, if you know ? A. It was the fall of the 
year, around ’45. 

Q. Now, when you had conversations with your mother 
previous to this accident, did she ever say anything atiout 
the property? 

• • * * * • • # • 

239 The Witness: Yes. 

By Mr. Hoage: 

Q. And when was that? A. That was some time in the 
fall. 
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Q. How long before the accident, if you know? A. That 
was after the accident I talked to her. 

Q. Did you have any conversation with her before she 
had this accident about the sale of any property? A. No, 
sir. 

Q. Did she ever discuss any of her business matters with 
you? A. Yes, sir. 

Q. Did she ever discuss any of her business matters with 
you after she married William Baynes? A. No. 

• **'••••••• 

Q. Now, at any time before your mother had this acci¬ 
dent, did she ever fail to recognize you? 

240 The Court: She may answer. 

By Mr. Hoage: 

Q. I asked you: Did she ever fail, prior to this accident, 
to recognize you at any time? A. No. 

Cross Examination 

By Mr. Ammerman: 

Q. Before the accident she did recognize you and you 
talked with her on the phone, and called her, and she talked 
with you and she knew who you were? A. She called me 
different first names at times, and after I asked her who 
I was— 

Q. (Interposing). She would know you? A. And she 
called me Nellie or Dellie, and I said: No, it wasn’t her, 
it was me. 

Q. And these conversations you would have with her 
were before her accident, before she was injured, and you 
say how often was it before this injury? A. Oh, I -would 
talk to her tvro or three times a week. 

Q. "What would you talk about? A. Just different daily 
news. 
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Q. Just everyday occurrences, and so on, what a daughter 
would talk to her mother about, and ask her Ijow 

241 things were? A. Yes. 

Q. And she would talk with you, and you wofild 
call her several days later and discuss the same matters, 
and that went on until the time of her injury? A. Yes, 
sir. 

Q. And it was after that her mind got so bad? A. fjhe 
got worse after her injury. 

Q. After the injury she got worse? A. Yes, sir. 

Q. Now, was it after her injury that she had this conver¬ 
sation with your brothers about the property? A. Yes, 
sir. 

Q. It was after that? A. Yes. 

Q. She discussed something about the disposition of her 
property with them and with you? A. Yes, sir. 

• • «' • « • * * * * 

Howard T. Burrows was called as a witness for and in be¬ 
half of the plaintiff, * * * testified as follows: 

242 Direct Examination j 

By Mr. Hoage: 

Q. Will you please state your full name to the Couijt? 
A. Howard Thomas Burrows. 

Q. Where do you live? A. 4511 44th Street. 

# * * * * * # #j# 

Q. Are you related to Mary Jane Burrows Baynes? A. 

I am her son. 

Q. And these witnesses who have preceded you, Samuel 
Burrows is your brother and Ethel Lloyd is your sistej:? 
A. Yes, sir. | 

Q. Where you live is about three or four blocks frojm 
where your mother had her home? A. About three blocks, 
yes. 

Q. Did you see your mother during the past ten yeari? 
A. I am, yes, sir. 

• • *< * • • • • • i • 
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During the past ten years how frequently did you see 
your mother? A. I used to go up two or three times a week. 

243 Q. After she married William Baynes, did you 
ever go to see her? A. Oh, yes. 

Q. How frequently did you see her after that incident? 
A. About once a week. 

#•*•#***•** 

Q. Did you ever see her have any money in the home? A. 
Well, she used to have money. 

Q. How much did she ever keep up there ? A. The high¬ 
est I have seen is seventy-five or eighty dollars. 

Q. Did you ever see any more than that? A. No. 

Q. When she had money of that amount around 

244 the home, did she ever count it up or count any 
money in your presence? A. No. 

Q. Did she ever count anything during the past ten 
years? A. She used to count money, but she didn’t know a 
twenty from a ten. 

Q. Did you ever handle any business matters with her, 
such as little incidental purchases you would make at a 
store ? A. My w T if e used to. She used to go to the store and 
get all her things in, everything. 

Q. When you went to your mother’s house, how long did 
you stay? A. I used to stay there sometimes all night. I 
stayed three nights straight with her one time. 

Q. When was that? A. I don’t remember the date. That 
was at the time that Baynes had another drinking spell, 
and my mother got so scared she asked me would I stay, 
and I stayed with her two or three days, and I took her over 
to my brother’s on Windom Place. 

Q. Was that before or after she had the fall? A. After 
she had the fall. 

##*■•**•*** 

Q. How long would you talk with her when you 
went there? A. I would like to talk but she seemed 
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as if she didn’t understand me, and she would go injo a 
trance. 

Q. What did you talk about? A. Different little things, 
and she would get off, and she didn’t know what she fwas 
talking about.- 

Q. How long did that situation exist prior to her njiar- 
riage to Mr. Baynes, if you know? A. Well, my mother has 
been failing for about ten years in her mind because she 
would put things down and lay them down and not kjiow 
where she put them. 

Q. Do you know' how old your mother is? A. She is 
93. 

• * *' * # * # * • i • 

246 Q. How long w r as it after your mother married 
William Baynes that you learned about it? A. itow 

long after? 

Q. Yes; about the marriage of your mother to iMr. 
Baynes. A. Well, on that, I will tell you: I didn’t ejven 
know he was going with her. I didn’t know a thing about 
that. 

Q. How did you learn of her marriage? A. Because my 
wife she -went to the store every day for her to get 

247 groceries for her, and she told her to get a lot! of 
groceries so she would not have to come up every 

day to get groceries, and she got a right smart lot of 
groceries for my mother, and the next day after that my 
wife found out she got married that night. 

Q. At the time your wife went to get the groceries, jshe 
didn’t say a w'ord about it? A. No, she didn’t say any¬ 
thing about it. 

Q. Did you ever know Elliot Boynton? A. Only to sppak 
to him, that is about all. 

Q. When did you learn about the sale of the lot? I 
never heard a thing about the lot until she was carried to 
my brother’s, and it was brought up down there, and thaf is 
how I found out the lot was gone. That is the only \jray 
I knew' about it. That was down at 3900 Windom. 
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Q. Did you mother ever make it a practice to keep large 
sums of money around the home? A. No. 

Q. Did she ever say anything to you about having any 
money after this lot was sold? A. No, indeed. She never 
did, no, sir. 

Cross Examination 

By Mr. Ammerman: 

Q. Mr. Burrows, after your mother was carried 

248 down to your brother’s, you say you learned about 
the lot being sold? A. Yes, sir. 

Q. Did she tell you about it? A. No, sir, she told my 
brother. 

Q. She told your brother? A. Yes, and then— 

Q. (Interposing). Were you present? A. No. 

Q. Your brother told you what your mother told him? 
A. Yes. 

Q. What did he say to you? A. He said that she had 
sold the lot, but she didn’t know nothing about it. He 
asked her did she sign it, and she said: I never signed the 
papers. 

Q. She said she had sold the lot? A. That is right. 

Q. That is how you first found it out? A. Yes. 

Q. And that was after she was injured? A. Oh, yes. 

Q. And that is when you started to make inquiry about 
the sale of the lot? A. Yes. 

Q. After she told your brother, and he mentioned it to 
you, that started the ball rolling; is that right? A. 

249 Yes. 

Q. Your mother’s mind was bad, how long? A. 
For about ten years. 

• **'•••*•*• 

250 Q. You stated on direct examination that after the 
marriage, you came there about once a week. Which 

is it, about once or two or three times a week? A. When- 


ever I could get out, once or twice or maybe three time^ a 
week. 

Q. Did you come up to work around the house all the 
time? A. No. 

Q. What did you do ? A. After she was married, I didn’t 
do nothing up there. 

Q. What did you do when you got there? A. Went to 
see my mother. 

Q. Did you talk to her? A. Yes. 

Q. What did you talk to her about? A. Different 
251 things. 

Q. She would ask you about your wife and children 
and so on? A. At times she would and at times she 
wouldn’t ask nothing about that. She didn’t even knpw 
you. 

Q. And at time she did know you? A. Yes. 

Q. You knew she owned this piece of property for a nuip- 
ber of years, didn’t you? A. That property on Wiscon¬ 
sin Avenue? 

Q. Yes. A. Yes. 

Q. You knew her mind was bad? A. For ten years, j 

Q. You didn’t like it when she married Mr. Baynes? A. 
No, sir, I didn’t. 

Q. Did you ever take any steps to have her adjudicated 
of unsound mind so you could protect the property frofii 
Mr. Baynes? A. No. 

Q. You didn’t do anything until after you found out it 
was sold by her when she told you herself, after her in¬ 
jury? A. That is right. 

* • * • • • • • • • 

257 Daniel T. McCarron was called as a witness fbr 
and on behalf of the plaintiff, and * * * testified 4 s 
follows: 
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Direct Examination 
By Mr. Hoage: 

Q. Mr. McCarron, what is your full name, please? A. 
Daniel T. McCarron. 

Q. What is your age? A. Seventy-two. 

Q. What is your occupation? A. I am a book- 

258 keeper. 

Q. Whom do you work for? A. A. D. Crumbaugh. 
Q. How long have you been connected with that office? 
A. Eight or nine years. 

Q. What kind of business is that? A. It is real estate. 
Q. What are your duties there? A. Well, I take care of 
the office. 

Q. And are you at the same time a notary public? A. 
Yes, sir. 

Q. How long have you been a notary public? A. About 
six years or seven. Let us see—going on seven. 

Q. Now, do you know Elliot R. Boyton? A. Yes, sir, 
I do know him. 

Q. How long have you known Mr. Boynton? A. Well, 
I don’t know. I would say three or four years. When he 
first came in the office to buy a piece of property, that is 
the first time I met him. 

Q. Did you later learn that he was in a competing line of 
business? A. Oh, yes. 

Q. And did you ever take care of any other work for him ? 
A. I think I have taken care of things for him, that 

259 is, two real estate transactions, Mrs. Burrows, and 
one where he brought a couple down to the office. 

Any other work I have done for him is just signing for the 
salesmen for their insurance, or, rather, their license appli¬ 
cations. That is all I have done for him. 

Q. Did you bring, in response to a subpoena duces tecum, 
your record of the transaction? A. I don’t have no record. 
Q. You don’t? What is that? A. I don’t have to keep 
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a record, except the last three months of the year, and the 
business is so small, I never keep a regular record foil it. 

Q. You mean the Department of Justice does not require 
a notary public to keep a record of real estate transactions ? 
A. The last three months, we have to give a report. 

Q. Isn’t that supposed to cover the entire year? A. No. 

* * * * # « • • * I « 

Q. You have no record of any transaction, other than the 
two you indicated, for Mr. Boynton? A. That is all. 

Q. Do you have any independent recollection of signing 
or taking an acknowledgment from Mrs. Burrows? A. Yes, 
I do. 

260 Q. Do you remember when it was? A. About ttvo 
years ago; two years ago, I think, this coming month. 

Q. What time of day did you go up there? A. I 
it was the afternoon; I am not sure about that. 

Q. Now, it was after lunch? A. I think it was 
Q. Who was present at the time that the deed was signed? 
A. Mr. Boynton, Mr. Baynes, her husband, myself, and 
herself. 

Q. Now, how long were you in the house, altogether, ^t 
the time of the execution of this deed? A. Oh, I don’t thihk 
over 15 or 20 minutes. 

Q. Did Mrs. Burrows read over this paper? A. The 
paper was read to her, as I recall, by Mr. Boynton. 

Q. And did she understand what she was signing? 

Yes, she did, because I asked her if she realized the fact d>f 
what she was signing was a deed conveying property th^t 
she owned, and she said she did. 

Q. What name did she sign on the deed? A. I can’t re¬ 
call that now. 

Q. Did Mr. Baynes say anything at all? A. No, Ije 
didn’t. 

261 Q. Do you know who prepared this deed? A. I 
think it was prepared by the title company. 

Q. But that settlement didn’t take place at the title com¬ 
pany, did it? A. I don’t know. I know I notarized thp 
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deed—no, the settlement didn’t, because he counted the 
money out right there. 

Q. Who did? A. Mr. Boynton. 

Q. Did Mrs. Burrows Baynes count the money? A. I 
don’t know if she did or not. It was counted out before her 
and laid on the dining room table by him, and then, after he 
counted it, she turned it over to Mr. Baynes, her husband. 

Q. How much was counted out? A. My recollection is it 
was three or four thousand dollars. I would not be posi¬ 
tive as to the amount. 

Q. In other words, Mr. Boynton counted it out himself? 
A. Yes, and put it on the dining room table in front of Mrs. 
Baynes. 

Q. Did she pick it up ? A. She picked it up and handed 
it over to her husband. 

Q. Did he count it? A. No, I don’t think he did; not as 
I recall. 

Q. What denominations was the money in? A. 
262 Well, I can’t recall that. 

Q. Well, you said you saw him count it out. A. 
Yes, but I could not tell the denominations. 

Q. Was it dollar bills or five-dollar? A. Larger amounts 
than that. It might have been some five and ten and larger 
amounts. 

Q. You don’t have any idea what the denominations of 
the money were? A. No, I don’t. 

Q. Now, did you see any other paper signed at that time? 
A. Well, the deed was what I seen that was signed at the 
time. 

Q. Well, did she give any checks or anything at the same 
time? A. No checks given at that time. 

Q. Did you see a receipt signed for the money? A. I 
don’t recall that. I would not be positive as to whether I 
saw that receipt signed or not. I was only interested in 
the deed. 

Q. As a matter of fact, you got up and walked out right 
after the deed was signed? A. Shortly after, I got up. 
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Q. Were you paid for your services? A. Yes, I got a 
dollar for it. 

* * • * • • • • I * 

263 Q. Who paid you for your notary fee ? A. I tljink 
Mr. Boynton paid the dollar fee. 

Q. Did you hear any other conversation at the time be¬ 
tween Mr. Baynes and Mr. Boynton in regard to for What 
purpose the papers were being signed? A. Not that I re¬ 
call, no. 

Q. When Mrs. Baynes was shown this paper, did you 
point out where to sign ? A. I think I did; yes, sir. 

Q. Now, how did she sign her name with respect to ealse? 
Was she able to sign it right off? A. She signed it rij^ht 
off. She might have been a little hesitant because of her 
age but she signed it there. 

Q. Now, when she signed her name, what did she sigp it 
as? A. I don’t recall what she exactly signed, becaus<p I • 
don’t remember the first name. 

Q. As a matter of fact, didn’t she sign “Mary J. Bor¬ 
rows” first? A. I would not— 

Q. (Interposing) And later on signed “Baynes”? A. 
She signed the whole thing at one time. The napie 

264 was all signed at one time. 

Q. Is that your signature (handing document]to 
the witness)? A. Yes, sir. 

* * * * * • • • I • 

Q. Mr. McCarron, you didn’t ask Baynes to witness tips 
paper, did you? A. No, I don’t think we did; no. 

Q. He was present, wasn’t he? A. Yes. 

Q. Was there anything said in your presence in respect 
to this being a mortgage for the purpose of making soihe 
improvements on the house? A. No. 

I 

* # • # • • • #i# 

265 Q. Did Mr. Boynton make any statement to you las 
to why this settlement didn’t take place at the tif}le 
company? A. No, he didn’t. 
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266 Q. Did he say anything in your presence or before 
her as to why they didn’t bring her down to your 

office for you to take the acknowledgment? A. No, he 
didn’t make anv statement. 

Q. Was there anything said in your presence why a check 
wasn’t given? A. No. 

Q. And why cash was given in lieu thereof ? A. No. 

Q. This deed was executed in your presence sometime in 
the afternoon? A. I think in the afternoon. 

Q. About what time, 2 or 3 o’clock? A. Around about 
that time, I would say. 

• *••*•*•*• 

Cross Examination 

By Mr. Ammerman: 

Q. Mr. McCarron, do you recall seeing this receipt at the 
time the deed was signed and that money counted there as 
you described (handing a paper-writing to the witness) ? 
A. I don’t just recall this receipt. 

Q. Do you remember that there was some receipt made 
out at this time? A. There might have been, but I don’t 
recall. 

Q. You would not say it was or wasn’t? A. No, I 

267 would not. 

Q. You say that after the deed was shown to you, 
Mr. Boynton read it over to Mrs. Baynes, and you asked 
her if she knew what it was about? A. Yes. 

Q. Did you tell her the effect? A. I asked her if she real¬ 
ized that she was transferring a piece of property in which 
she was interested to another party. 

Q. What did she say? A. She said she did. 

Q. Did she seem to understand what she was doing? A. 
Yes. 

Q. Did she talk intelligently? A. Yes. 

Q. W'as she up and about? A. No, she was sitting in a 
chair. 

Q. She wasn’t confined to bed or anything? A. No, in 
the chair, sitting in the chair at the dining room table. 
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Q. You have no interest in the outcome of this case? A. 
No. 

• * *• # * * # # * • 

268 Q. One question, Mr. McCarron. Did you know 
Mrs. Burrows prior to this incident? A. No, I never 

saw her before. 

Q. Did you know Mr. Baynes before this? A. isfever 
saw either of them before; no. 

* * *■ * # * * * #!* 

Elliot R. Boynton, one of the defendants herein, was 
called as a witness for and on behalf of the plaintiff, and 
# * * testified as follows: 

269 Mr. Hoage: This witness is being produced under 
similar circumstances to the previous one, under 

Rule 43(b). 

Mr. Ammerman: I make the same observation on it as 
before, Your Honor: Until his hostility is shown, he is a 
witness of the plaintiff. 

The Court: No; he is an adverse party to the proceed¬ 
ing. You may proceed. 

Direct Examination 

By Mr. Hoage: 

Q. What is your name, please? A. Elliot R. Boynton. 

Q. Mr. Boynton, in response to the subpoena I issued to 
you, did you bring with you the records of any sales you 
have made in the vicinity of Wisconsin Avenue since Janu¬ 
ary 1, 1945? A. Yes, sir. 

Q. Now, can you tell us what sales you have made, if 
any? A. Since ’45? 

Q. That is right. I think my subpoena suggested the 
date of January 1, 1945. A. I made one, the premises 
known as 4652, that is Lot 808, in Square 1732. 

Q. That is one (indicating) ? A. Right next to the corner, 
and I have got the contract right here. 

270 Q. When was that made? A. July 23, 1945. 
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Q. What was the sale price of that piece of prop¬ 
erty? A. $7,500. 

Q. And that involved 1,785 square feet; is that correct? 
A. Yes, sir; the key lot right next to the corner. 

Q. In other -words, the value of this property is in the 
land; isn’t that correct? A. Not necessarily, no, sir. 
There is a building on it. 

Q. The value is in that frame building? A. Well, you 
can’t build that today with the same material. It is all 
Georgia pine, every stick in it. 

Q. What other deals—did you buy that or sell it? A. I 
sold that. 

Q. In other words, you were representing— A. (Inter¬ 
posing) I was the broker. I represented the owner. 

Q. Did you handle any other deals in that vicinity? A. 
No, sir, not in that block. 

Q. All right. In any other block between, let us say, 
Tenlev Circle and the District line? A. No, sir, not since 
’45. 

Q. In other words, other than this deal in which you pre¬ 
viously purchased this piece of property from Mrs. Bur¬ 
rows, on June 5, 1945, you sold one other piece of prop¬ 
erty in that block, and that is the only one between 
271 Tenlev Circle and the District line that you have 
handled? A. That I have actually sold. 

Q. From January 1, 1945, to the present time? A. Yes, 
that is right. 

Q. How long have you been engaged in the real estate 
business? A. Six years in Washington. 

Q. Did you have the same address for six years? A. No, 
sir. 

Q. How^ long have you been engaged at that address ? A. 
At 4626,1 have been there since 1943, since August, when I 
bought that place. That is Lot 20 in the same Square 1732. 

• #•’••••••• 
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Cross Examination 

By Mr. Ammerman: 

I 

Q. Mr. Boynton, tlie premises 4652 Wisconsin Avenue, 
which you just described, has a frame house on tjhat ? 

272 A. Yes, sir, frame covered with stucco. 

Q. How many rooms? A. Six rooms. 

Q. It has a garage? A. No. garage. 

• * * • # • * 

Q. The house is rented at the present time? A. Yesi sir. 
Q. Do you know how much income it is bringing in ? A. 
$70. 

• * 4 - • # * * * # | # 

273 Q. Didn’t you at one time own 4706 and 4708 Wis¬ 
consin Avenue? A. Yes, sir. 

• • * • * * * # • I • 

Q. When was that property sold? A. In March of ’46. 

• * * # * • • # #|# 

The witness: I didn’t sell it; I owned it. 

Mr. Hoage: I asked you if you handled any d^als. 

274 The Witness: I owned it. 

The Court: You may examine further on that|. 

By Mr. Ammerman: 

Q. That property wasn’t sold by you, except through a 
real estate broker ? A. Another real estate broker. 

Q. Another broker handled the transaction for you? A. 
Yes; sold it for us. | 

Q. And you didn’t make the sale yourself? A. No, sir. 
Q. You signed the sales contract and the deed? A. Tjhat 
is right. 

Q. But another broker got the commission and he m^de 
the contact with the purchaser and negotiated the s4le? 
A. Yes, sir. 

• • *• • * • • * • I • 


114 


Redirect Examination 
By Mr. Hoage.: 

Q. Mr. Boynton, when I asked yon specifically if you 
handled any other deals or sold property along there, you 
told me you only handled two. A. You said in ’45. 

Q. I asked you if you bought or sold or handled any 
sales or purchases from January, ’45, down to the 
276 present time, and you said “No.” A. I misunder¬ 
stood you, sir. 

Q. What price did you sell this 4706 for? A. $25,000. 

Q. $25,000? A. Yes, sir. 

Q. That was sold when, now? A. In March of ’46. 

Q. March, 1946? A. Yes, sir. 

Q. When did you purchase that property? A. July, 1944. 

Q. What did you pay for it at that time ? A. $8,000. 

Q. $8,000? A. Yes. 

Q. And you merely acted as agent with respect to 4652, 
that adjoining piece of property? A. Yes. 

Q. 4706 and 08 was a separate piece of property? A. We 
had two lots. 

Q. But you bought that as one property and sold that as 
one, and you paid $8,000 in 1944, and about twenty months 
later you sold it for $25,000? A. That is correct. 

276 Q. And you merely acted as agent in regard to the 

sale of 4652? A. That is all; just as a broker, repre¬ 
senting the seller and the buyer. 

Recross Examination 
By Mr. Ammerman: 

Q. Now, with respect to 4706 and 08, you say you paid 
$8,000 for that and sold it for $25,000. Did you make any 
improvement on the property? A. We made extensive im¬ 
provements. 

Q. What did you do? A. We made three apartments out 
of it, and that is when we had the war demand for small 
apartments. 
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Q. What did the property stand yon before you coultl sell 
it for $25,000? A. A little better than $17,000. 

Q. You made three apartments out of the existing Struc¬ 
ture on the property? A. That is right. 

Q. You sold it in March of 1946? 

• * *• # • # • # • j • 

277 Q. Now, then, where did you get the $9,0()0 to 
make the improvements with? A. I made it on Sales, 
brokerage sales. 

Q. Where did these sales take place? A. All over the 
city. 

Q. Well, where did you consummate these deals, at the 
title company? A. Most of them; every title company]. 

*#*•#•*#*## 

280 Joseph M. Wise was called as a witness for and 
in behalf of the plaintiff, and * * * testified asj fol¬ 
lows : 

Direct Examination 

I 

By Mr. Hoage: j 

Q. State your full name to the Court, Mr. Wise. I A. 
Joseph M. Wise. 

Q. What is your address? A. 1332 Wisconsin Avenue. 
Q. What is your business, Mr. Wise? A. I am in the 
real estate business. 

Q. How long have you been engaged in the real 

281 estate business? A. Since 1928. 

Q. And was your family engaged in the real estate 
business previous thereto? A. No. 

Q. Well, since 1928, have you had occasion to handle real 
estate property in the vicinity of Wisconsin Avenue? A. 
Yes. 

Q. And your office has been continuously located in 
Georgetown since that time? A. That is right. 

Q. Now, have you had occasion to make appraisal^ or 
handle any negotiations involving real estate transactions 




116 


on Wisconsin Avenue out, say, beyond Tenley Circle, in 
that vicinity? A. Yes. 

Q. Can you tell us what experience you have had in re¬ 
gard to such transactions? A. Well, I live out there and 
own my own house. 

Q. How far do you live from Tenley Circle? A. About 
tw’o blocks. 

Q. What is your address there? A. 4106 Forty-second 
Street. 

Q. What has been your experience with regard to real 
estate in that vicinity? A. Well, I have owned three other 
houses up there, one on Forty-second Street, and one 

282 on Forty-seventh and Fessenden, one at Forty-first 
and Fessenden, and one at Thirty-ninth and Emery 

Place. 

Q. In the course of your real estate business have you 
made appraisals or looked over property in that vicinity? 
A. I have. 

Q. Mr. Wise, at my request did you examine a piece of 
unimproved property in Square 1732, directing your atten¬ 
tion to Lot 25 ? A. I did. 

Q. You have looked it over personally, have you? A. 
Yes, sir. 

Q. Can you tell us from your experience approximately 
how much that lot was w’orth on June 5, 1945? 

Mr. Ammerman: I object, Your Honor. The witness is 
not qualified. He has not knowledge of commercial prop¬ 
erty. He is talking about three residential houses. 

May I examine him on his qualifications? May I 

283 withdraw the objection and cross-examine him at 
this time? 

The Court: Yes. 

By Mr. Ammerman: 

Q. Mr. Wise, these properties at Forty-seventh Street, 
Forty-first Street, and Thirty-ninth and Emery Place that 
you mentioned, are residential properties? A. Yes. 
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Q. And this property where you live is residential! A. 
That is right. 

Q. Have you had any experience in buying or selling or 
appraising commercial property in the vicinity of T^nley 
Circle, in this particular vicinity? A. Yes; just south). 

Q. Tell us your experience. A. My father owned Wis¬ 
consin and Windom, where the Reno-Esther Building is. 

Q. That is a solid commercial block, isn’t it? A. No; it 
is just the corner is commercial. 

Q. Windom and where? A. 3924 Windom is the building 
address, but it faces on Wisconsin Avenue. 

Q. That is on the other side of Warren Street? A. Yes. 
I have had occasion to make loans on that building, and 
the family owned it, but I sold it since. 

Mr. Ammerman: I submit the witness is not quali- 
284 fied. The one building that has been in the fajmily 
and which he handled does not qualify him on com¬ 
mercial transactions in this neighborhood. 

The Court: The objection is overruled. 

By Mr. Hoage: 

Q. Will you answer this question: Can you give riie a 
valuation of Lot 25 in Square 1732, comprising roughly 
4,518 square feet, and which is zoned first commercial, as of 
June 5,1945? A. Well, I would say it was worth $2 a foot 
at that time. 

Q. Mr. Wise, has property in that vicinity appreciated in 
value since then? A. Considerably, I would think. 

Q. What do you think that same piece of property wbuld 
be worth today? A. Between $2.25 and $2.50 a foot. 

By the Court: 

Q. Per square foot? A. Yes, sir, a square foot. 

• * * * # • • # *|« 

289 Rev. Clarence R. Ferguson was called as a witness 
for and in behalf of the plaintiff, and * * * testified 
as follows: 


i 
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Direct Examination 
By Mr. Hoage: 

Q. Would you please state your full name? A. Clarence 
Ray Ferguson. 

Q. You are a minister of the Gospel? A. Yes, sir. 

Q. And you are the pastor of the Wisconsin Avenue 
Baptist Church? A. Yes, sir. 

Q. Which is located at Forty-second and Fessenden 
Streets, Northwest? A. That is right. 

Q. And how long have you been pastor of that church, 
Reverend? A. Since the first Sunday in May of 1928. 

Q. Now, do you know Mary J. Burrows, who later mar¬ 
ried Mr. Baynes? A. Yes, sir. 

290 Q. How long have you known her? A. Since I 
became pastor of the church. 

Q. And she was a member at that time? A. That is 
right. 

Q. Do you have any knowledge as to approximately when 
she married a Mr. William Baynes? A. Just a few years 
ago. I could not give a date. I was out of the city when 
it happened. 

Q. Can you tell us in regard to her attendance at the ser¬ 
vices of the church prior to that incident? A. Well, Mrs. 
Burrows Baynes was very regular in attendance at the 
church. She didn’t always come, but she was regular. 
That is, Sunday evening she was mostly always there, and 
sometimes in the morning. 

Q. Did you ever have occasion to make a pastoral call 
upon her previous to her marriage to Mr. Baynes? A. 
Surely; the same as I went to call on all my parishioners. 

Q. When you made such a pastoral call, how long would 
you stay in her home? A. Ten or fifteen, twenty minutes. 
It depended upon the occasion. 

Q. In the course of your call, you would do just what? 
A. Well, talk about the news of the day, and about the 
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church, and have a Scripture reading and prayeij as 

291 is my custom in making calls. 

* • •• * * * • * *|* 

Q. All right. Now, in the course of these conversations 
or visits that you made to her home, and I am directing 
your attention to the time just prior to the time she mar¬ 
ried Mr. Baynes, if you can recall, how did she talk ?md 
converse with you? A. Well, in a normal way, as I h^ve 
known her through the years. 

Q. After she married William Baynes, did she attend 
your church? A. No, she has never been in the chujrch 
since she married Mr. Baynes. 

Q. After that incident, did you have occasion to makje a 
call upon her? A. Surely. When I came back from my jva- 
cation and I had heard she was married, I went up to see 
Mr. and Mrs. Baynes and invited them dawn to the 

292 church. 

* # *' # • • * « • j * 

♦ 

Q. How many times, Reverend Ferguson, after you 
learned of Mrs. Baynes’ marriage, did you call upon her? 

A. Just about the same as I did before. She was a mem¬ 
ber of the church. It made no difference to me. 

Q. Did you go up weekly, or how frequently? A. May¬ 
be three weeks or four weeks, not any regular time; just 
as I had done before. 

Q. Now, when you visited her and conversed with her 
and talked about different matters, what did she talk about 
to you? A. Well, she would just answer questions and 
asked about the church. 

Q. How did she handle her conversation? A. Well, sjie 
was very simple in her faith, and she was a very, very de¬ 
vout woman. 

Q. Did she ever discuss with you any business 

293 matters? A. No; only on this occasion: Some yeajrs 
before she married Mr. Baynes, I talked with her 

about the advisability or possibility of the church purch^s- 
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ing the ground back of the little church, which was next 
door to her, and— 

• •»'••••••• 

Q. Now, Reverend, by that you mean the little church on 
Wisconsin Avenue just north of her residence? A. That 
is right. 

Q. And that belongs to your congregation? A. The little 
old church; yes. 

Q. Now, in the course of that conversation, what did she 
say to you ? 

• *•■••••••• 

The Witness: I asked her if she would sell it to the 
church, and she said she would think it over, and then on 
my next call she said that she would not sell as she wanted 
to keep the property just as her husband left it to her. 

By Mr. Hoage: 

Q. Now, about how many years was that before she mar¬ 
ried Mr. Baynes, if you can establish it for us? A. Oh, I 
would say three or four years. I could not say definitely. I 
don’t have any dates on it. 

294 By Mr. Ammerman: 

Q. Three or four years before she married? A. Yes. It 
is not definite, but it is in that neighborhood. I don’t have 
any dates on it. 

By Mr. Hoage: 

Q. Now, did there come a time when you learned she had 
an accident? A. Yes, sir. 

Q. And did you visit her at her home after that hap¬ 
pened? A. I certainly did. 

Q. And how many times did you visit her at her home? 
A. I could not say the number. I went quite a few times 
after the accident because she was laid up. 

Q. Now, in what manner did she carry on a conversa¬ 
tion at that time? A. Well, she just—it was in the same 


way, it was the same way as it was before, but there w^s, 
she showed a weakness. She didn’t seem to be able to carry 
on like she had before. 

Q. Now, did you ever discuss with her how frequently 
she saw the other members of her family? A. I did not. 
No, I didn’t. j 

Q. Were you ever in her home at an instance in whi|ch 
her husband was present? A. Yes, sir; many times aftjer 
their wedding. 

Q. Was there ever a time in which he—I mean, in 

295 regard to her second husband. 

You didn’t know the first husband? A. No, he w^s 
dead before I became pastor of the church. 

Q. Was there ever a time when Mr. Baynes was present 
when you visited her? A. Yes, certainly; a number of oc¬ 
casions. ' 

Q. Did he ever discuss with you or give you anything in 
regard to the church? 

The Witness.: He called me one day and asked me io 
come up there, that he had something for me, and I wajs 
surprised, and I went on up to see them, and he gave me 
$25. 

By Mr. Hoage: 

Q. Now, how did he hand it to you, in what manner? A. 
In an envelope that evidently had been prepared befor^ 
my arrival. 

Q. Did you open the envelope in their presence? A. I 
did not. I 

Q. Was there any memorandum written with it? 

296 A. Nothing at all. 

Q. What did he tell you the purpose of that was? 
A. Well, he just wanted to give us some money. I 

Q. Now, do you know whether that was before or aftet 
Mrs. Baynes had sustained that fall? A. That was afterL 
because she was in bed the day he gave it to me. 
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Q. Did yon ever see her handle any appreciable sum of 
money? A. Never did. 

Q. Did she ever discuss with you matters that were com¬ 
plicated or involved? A. Never. 

• •••••#•••• 

Q. Do you know whether or not, of your own knowledge, 
whether her children discussed with her financial matters ? 
Mr. Ammerman: Yes or no. 

The Witness: Well, yes; they did. 

• ••#•••••• 

297 Q. Go ahead. A. They looked after their mother 
as good children should do. 

*••#*••••• 

William R. Burgess was called as a witness for and in be¬ 
half of the plaintiff, and * * * testified as follows: 

298 Direct Examination 

By Mr. Hoage: 

Q. Will you please state your full name to the Court? 
A. William R. Burgess. 

• ••**••••• 

Q. How long have you been in the insurance business? 
A. About 25 years. 

Q. Now, Mr. Burgess, do you know Mary J. Burrows 
Baynes? A. I do. 

Q. How long have you known her, approximately? A. 
Oh, somewhere around 25 years, I should say. 

Q. Can you tell us the circumstances under which that 
original meeting arose? A. Well, I came to live in Wash¬ 
ington in March of 1918, and I lived out there on Wis¬ 
consin Avenue, and the number has been changed and that 
is why I hesitated there; and anyway, I lived on Wisconsin 
Avenue in the 4500 block from March of 1918 until June 
of 1924. 

299 The house that I occupied then was being sold, 
something happened, and they said I would have to 
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move, and I took an apartment at 4620 Wisconsin Avenge, 
which was the home of Mrs. Mary J. Burrows. I lived jin 
Mrs. Burrows’ home until May of 1929. 

Q. In other words, you were there about five years? A- 
Yes, sir. 

Q. Now, her husband had died before you moved there; 
is that correct? A. She was a widow and lived in tpe 
house alone. 

Q. Now, after ’29, when you left there, you moved jto 
your own home; is that correct? A. That is right. 

Q. Did you have occasion to go back to see Mrs. Burrows 
for any reason? A. Well, having lived in the house with 
her for that length of time, I would occasionally be along 
the street, and passing her home, I would drop in and spe 
her for social or friendship reasons. 

While I was in her home, it being also my business jto 
solicit fire insurance, I solicited her fire insurance, and she 
gave me her business, and I have that business up to nojv- 

Of course, at renewals, I would deliver the insurance 
policy to her, and have business in that way, in the collect¬ 
ing premiums or discussing the policy, and in that 
way. 

300 Q. Now, Mr. Burgess, confine your remarks to 
what may have happened in the last five or ten years. 

In your conversations with Mrs. Burrows Baynes, did you 
ever discuss with her any business matters of her own, <t>r 
did she ever discuss them with you? A. Nothing more thhn 
insurance. She did discuss the coverage of her property, 
and I might say I did some discussing of the insurance 
coverage and, of course, insurance is a technical subject, 
and she didn’t understand some phases of it, and it was 
my job to explain them as best I could. 

301 Q. Well, for the last few years it was more or leps 
a question of renewing the original policy? A. YCs, 

and adding the extended coverage feature when it came in 
about four years ago. 

Q. Now, when she paid you in what manner did she make 
payment? A. Well, I would deliver the renewal policy to 



124 


her, and then she would ask me to drop back for the pay¬ 
ment of the premium, and I would drop back at an interval 
of maybe 30 days and tell her that I called to collect the 
premium, and she would, of course, make an effort to get 
the money together, and that always took this form: I 
-would be in the living room and she would leave to go into 
the next room, which I assume was her bedroom, and she 
■would bring out in her hand a number of bills, and she 
would say: Now, Mr. Burgess, what is this insurance on, 
and I would tell her, and she would say: Well, what is 
the premium? And the premium at that time usually— 
not at that time but the premium for a number of years— 
ran $50, and I would tell her it was $50, and then she would 
lay down several bills. 

She might lay down a five and a ten and a one, and pass 
them over on a table she had in the center of the living 
room, and she would say: Is that it? And I would look at 
it and I would say: No, this is $16, that is not it, and she 
would pick them up and start off again, and some- 

302 times she would make two or three attempts before 
she had enough money, before she had enough money 

to pay the premium, but it was her ordinary manner in 
getting it out to me. Of course, I always collected the 
premium. 

Q. You gave her a receipt for it? A. Oh, yes; always. 

Q. Now, did you ever discuss with her any question of 
the sale of her property? A. Never did. 

• #•##••••• 

303 Cross Examination 

By Mr. Ammerman: 

Q. Now, Mr. Burgess, I think you said when she handed 
vou the money she would make it two or three times, and 

w *• 

each time it would be insufficient money? A. Yes. 

Q. And finally she got to the right amount? A. Yes. 
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Q. In other words, she never put down more than fifty, 
but always put down less, and she would finally get 

304 around to it? A. That is right. 

• * * * * * * * • j # 

Q. And you said, I believe, from time to time you vtould 

sell her insurance or take care of renewals, and I think 
four years ago, you said you sold her the extended cover¬ 
age; is that correct? A. When the extended coverage be¬ 
came part of the standard insurance, there was an |addi- 
tional premium charged for it, and you have to sell the| idea 
on that at that time. 

Q. So that at the various times that the policy wap re¬ 
newed, and when the extended coverage after that was 
added, you would come back and collect the premiums $ A. 
Yes, sir. 

Q. And the policies of insurance and renewals- w r ere how 
often? A. The policies of insurance on dwellings 

305 were written on the basis of a period of three years, 
and on the garage on the basis of one year. It j was 

a renewal policy written on the garage, too. 

Q. But it was over a period of all these renewals that you 
called upon her and had these various instructions jsvith 
her, and all the different incidents about the payment of 
money? A. That is right. 

Q. A month or so after you would have the policy re¬ 
newed, you would go there, and that took place over some 

period of time? A. That is right. 

# * * * * * • • . | . 

306 (Thereupon the document previously marked 
“Plaintiff’s Exhibit 6 for Identification” was re¬ 
ceived in evidence and marked “Plaintiff’s Exhibit 6.”) 

* # * * # # # * * * 

310 (Thereupon the paper writing previously marked 
“Defendants’ Exhibit No. 1 for Identification” ^as 
received in evidence and marked “Defendants’ Exhibit No. 
1.”) 

• • • * • * * * * I * 

i 
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(Thereupon the paper writing previously marked “De¬ 
fendants’ Exhibit No. 2 for Identification” was received 
in evidence and marked “Defendants’ Exhibit 2.”) 

(Thereupon the paper writing previously marked “De¬ 
fendants’ Exhibit No. 3 for Identification” was received in 
evidence and marked “Defendants’ Exhibit 3.”) 

311 Mr. Ammerman: By agreement wuth Mr. Hoage, 
Your Honor, I offer in evidence a statement over 

the signature and seal of the Tax Assessor’s office of the 
District of Columbia, showing the condition of this prop¬ 
erty with respect to taxes from 1942 to 1946, it being shown 
as indicated here, that on June 6, 1945, the day after the 
transaction with respect to the lot, that the taxes were paid 
on the property. This is Defendants’ Exhibit No. 4. 

(Thereupon the paper writing w T as received in evidence 

and marked “Defendants’ Exhibit 4.”) 

• **##•**•• 

312 Louis C. Dismer was called as a witness for and in 
behalf of the defendants, and * * * testified as 

follows: 

Direct Examination 

By Mr. Ammerman: 

Q. State your full name. A. Louis C. Dismer. 

Q. What is your occupation? A. Real estate. 

Q. How long have you been in the real estate business? 
A. Since 1904, except about 15 months. 

Q. And you are a member of the Bar of the District of 
Columbia? A. Yes, sir. 

Q. And a graduate of Georgetown Law School? A. Yes, 
sir. 

Q. And you have been engaged in the real estate busi¬ 
ness ever since 1904, all of that time with the exception of 
15 months? A. Yes. 

Q. Where is your place of business? A. 805 H Street, 
Northwest. That is the Francis A. Blundon Company, 
which I own. It is a corporation. 

• ••••••••• 



313 Q. Mr. Dismer, have you had any experience tn the 
appraisal of real estate in the District of Colujnbia? 

A. Yes, sir. 

Q. Have you been making appraisals for a number of 
years ? A. Yes, sir. 

Q. Over all that period of time you have been in business, 
have you made appraisals? A. Well, more so in the last 
15 years. 

Q. And do you make appraisals for any particular insti¬ 
tution? A. For the Oriental Building Association. 
**#*##***• 

Q. Have you been making appraisals with them for many 
years? A. For about the last 15 years. 

Q. Now, did you have occasion upon the request <j)f the 
Oriental Building Association in June of 1945 to ma^e an 
appraisal on property known as Lot 25 in Square 1732 in 
the District of Columbia? A. That is correct. 
####*#•#** 

314 Q. Are you familiar with real estate in this section 
of the city? A. I am familiar with real estate all 

throughout Washington and Maryland. 

Q. Will you tell the Court about how many appraisals 
a year you make ? A. That is difficult to say. I can tell you 
in the past week there were, I think, five or six. 

Q. And it has been several hundred in a year? A. Oh, 
yes, every bit. I would say, I should say, around 503. 
**####*##* 

Q. And are you familiar with real estate in various sec¬ 
tions? A. Yes, sir. 

Q. Will you tell the Court what appraisal you ma.de of 
this property, Lot 25 in Square 1732 in June of 1945? A. 
$4500. 

Q. And was that, in your opinion, a fair market value of 
the property at that time, considering its zoning, consider¬ 
ing the neighborhood and the trends in that particular 
neighborhood? A. I did. 

° l 
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Q. Did you have to sign an appraisal sheet? A. 
I did. 

Q. On the basis of that was a loan made to Mr. Boynton 
at the Oriental? A. It was. 

Q. In what sum? A. $2250. 

Q. What amount was applied for, Mr. Dismer? A. $4,000. 
Q. $4,000 w^as applied for? A. Yes. 

#*•*#**•** 

Q. How much of the appraised value does the Oriental 
loan? A. On unimproved property, 50 per cent. 

Q. In order to obtain a 4,000 loan, the property 

316 would have to be appraised at how much? A. $8,000. 

Q. Was this property worth $8,000? A. Not in my 

opinion. 

Q. What date was the appraisal made? A. It was made 
perhaps less than a week prior to June 5th. 

Q. Prior to June 5th? A. Let us say the latter part of 
May, the 26th, 27th, or 28th of May. 

Q. And the loan was granted when? A. On June 5th. 

Q. When was the money paid over ? A. From this ledger 
sheet, the loan was made the 14th of June. 

Q. The 14th of June, 1945? A. Yes. 
«**•••••*• 

Cross Examination 

**#####*** 

317 Q. Well, now, this is an application for a loan? 
A. That is correct. 

Q. Mr. Dismer, what is the purpose of this notation here? 
Do you know? 

*•**•*••** 

Mr. Hoage: Your Honor, in the middle of this applica¬ 
tion, it says: Loan to be used for, and there is typed in, 
Purchasing at $5,250. 

The Witness: When an applicant comes to the associ¬ 
ation for a loan, the secretary gets all the information that 





he can get on the form. I don’t know whether he was 
instrumental in getting that information or not, bui they 
have a form for the information that you see there, 

318 and they try to get the information from thj* per¬ 
son, what the purpose of the loan is, whether re¬ 
financing, construction, or whether it is purchase, and on it 
they say something about the status of taxes, whether 
there is a first and second trust on the property, ho^ it is 
occupied and what it rents for. 

• * •* * * * # # * * 

319 Q. Were you ever represented by Mr. Louis 0tten- 
berg or Mr. Ammerman? A. No; we went to School 

together. 

Q. You went to school with Mr. Louis Otterberg}? A. 
Yes; Mr. Ottenberg. 


The Court: * * * Plaintiff’s number 8 and 9 are received. 

(The paper writings were received in evidence: and 
marked “Plaintiff’s Exhibits Nos. 8 and 9,” respectively.) 

By Mr. Hoage: 

Q. I have one or two more questions. 

Mr.Dismer, the purpose of your making this appraisal 
was to furnish information to the Oriental Building Asso¬ 
ciation for the purpose of making a loan; isn’t that 
320 correct? A. That is correct. 

Q. And not for the purpose of sale or appraisal 
for purpose of a purchaser? A. That is right. 

Q. In other words, the sale had already been made and 
the purchaser wished to borrow some money against the 
property? A. That is right. 

Q. Then it was merely a question of trying to stay 
within the conservative practice of the building association 


and get a loan that they would acquiesce in? 
correct. 


A. T 


hat is 


* 


* 
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Re-direct Examination 
By Mr. Ammerman: 

Q. The conservatism is to grant a loan of 50 per cent 
of the appraised value? A. That is correct. 

###*#*•*** 

321 John J. Kolb was called as a witness for and in be¬ 
half of the defendants, and * * * testified as follows: 

Direct Examination 

Bv Mr. Ammerman: 

Q. Mr. Kolb, state your full name to the Court? A. John 
J. Kolb. 

Q. Where do you reside, Mr. Kolb? A. 5432 Connecticut 
Avenue. 

Q. Mr. Kolb, how old are you? A. Eighty years last week. 
Q. You are eighty years young? A. Yes. 

Q. Whtat is your occupation? WTiat business are you in? 
A. I am an appraiser for the Oriental Building Association. 

##•#**•*** 

Q. How long have you been making appraisals of 

322 real estate? A. For the last 25 years. 

Q. In the District of Columbia? A. Yes, sir. 

Q. How long have you been making appraisals for the 
Oriental Building Association? A. Twenty-five years. 

Q. Are you familiar with real estate values in all sections 
of the city? A. I think so. 

Q. Would you say over that period of time you have made 
several thousand appraisals in the District of Columbia? 
A. Oh, yes. 

Q. Mr. Kolb, did you make an appraisal at or about June 
of 1945 of Lot 25 in Square 1732, which is indicated on this 
plat on the blackboard? Do you recall making that 
appraisal? A. Yes, sir. 

• ••##*•**» 
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Q. In your opinion, what was the fair market valhe of 
that lot at or about the date you made your appraisal? A. 
Well, we appraised it for $4500. 

323 Q. Is that your signature on this Plaintiff’s Ex¬ 
hibit No. 8? A. Yes, sir. 

Q. And that is where you listed your appraisal at $^500? 
A. That is right; yes, sir. 

Q. Is that correct? A. Yes, sir. 

Q. Now, Mr. Kolb, in coming to that appraisal, diji you 
study the entire neighborhood there? A. Yes. 

Q. And the trends of real estate in that vicinity? A^ Yes. 
Q. And the usual things an expert appraiser takei into 
consideration when he passes on the fair market value 
of a piece of property? A. Yes. 
###***•*** 

Cross Examination 
By Mr. Hoage: 

• * * * * * * • * I * 

324 Q. Now, did you ever sell any real estate in that 
vicinity? A. No. 

Q. And when you went out there, did you go out and walk 
around the place? A. Yes. 

Q. And did you walk around the block and look at other 
property in the neighborhood? A. Yes, I looked all around. 
It is all private houses around there. 

Q. Do you have that paper? 

Now, you have made many appraisals for the Oriental 
Building Association, have you not? A. Yes. 

• * * # • # * * • * j * 

325 Q. Now, do you read over these applications be¬ 
fore you sign your name to the bottom of thejn ? A. 

Yes. 

Q. What does this application indicate the purpose of the 
loan was to be used for? A. We didn’t inquire. 

Q. Didn’t you inquire into that? A. Yes. 
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Q. Didn’t yon read what was written then? A. No, there 
was nothing written on that. 

Q. The application is blank when you get it? A. Most 
of the times. 

Q. It wasn’t even signed in this case? A. No, nothing 
signed on it. We get it blank. 

#*•**##••# 

Q. Do you have any independent recollection of seeing 
this lot? A. Yes. 

• ••••*•••* 

326 William J. Davis w~as called as a witness for and in 
behalf of the defendants, and * * * testified as fol¬ 
lows : 

Direct Examination 

By Mr. Ammennan: 

Q. Will you please state your full name to the 

327 Court? A. William J. Davis. 

Q. What is your occupation? A. Real Estate 

broker. 

Q. How long have you been a real estate broker? A. 
Twenty-five years. 

Q. In the District of Columbia? A. Yes, sir. 

Q. Mr. Davis, did you bring down certain records that 
you were ordered to bring down pursuant to a subpoena? 
A. I brought down a copy of the only thing I had in my files. 

Q. Now, this is a copy of a sales contract pertaining to 
the sale of certain property at 4622 and 24 Wisconsin 
Avenue, Northwest? A. That is correct. 

Q. Mr. Davis, directing your attention to Plaintiff’s Ex¬ 
hibit No. 7, which is the plat on the blackboard, do you 
recognize the property on there? A. Yes, it is the property 
in there. 

Q. Indicating Lot 21—is that 801 and 21? A. Yes. 

****#*•#•• 

328 And that sale was made when, Mr. Davis ? A. The 
contract was entered into July 11, 1945. 
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Q. And it was settled in due course after that? A. Yes; 
about six weeks after. 

Q. What w'as the sales price of that property? A. $12,500. 
Q. And included in the price was improved property, 
wasn’t there? A. Yes; two semi-detached frame hohses. 

Q. Do you remember what they were renting for at the 
time ? A. $52.50. 

Q. $105 for the two houses? A. Yes. 

Q. Do you know' how r many rooms in each house ^ A. I 
never v T as in the houses. I understand there were seven 

I 

rooms in each house. 

Q. And you have sold property throughout the Ejistrict 
during that period of time? A. I am familiar with real 
estate sales in the District; yes, sir. 

Q. Is that a fair price as of June, 1945? A. I consider 
it a fair price at the time. 

Q. And you had a co-salesman in the case? You didn’t 
sell it yourself, did you? A. Well, the Thps. E. 
329 Jarrell Company was. 

Q. They were associated with you at the time? 

A. Yes. 


331 Q. You say it was a fair price under the market 
conditions existing as of June, 1945? A. I considered 

i 

it so. 

• • • # * * • • * • 

334 Lewis H. Lancaster was called as a witness f<pr and 
in behalf of the defendants, and * * # testified as 
follows: 

Direct Examination 


By Mr. Ammerman: 

Q. Mr. Lancaster, will you please state your full hame? 
A. Lewis H. Lancaster. 

Q. How are you employed? A. Credit manager ht the 
District Title Company. 
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Q. Have you produced certain records from the District 
Title Company? A. Yes, sir. 

Q. Do they pertain to Lot 25 in Square 1732? Yes, sir. 

Q. Now, I will ask you if the District Title Company 
searched the title to that property in connection with a 
loan made by the Oriental Building Association by 

335 Elliot Boynton and his wife? A. Yes, sir. 

Q. And was the title reported good in the seller 
for the purpose of sale to Mr. and Mrs. Boynton? A. Yes, 
sir. 

Q. And was a loan placed on that property by the 
Oriental Building Association? A. Yes, sir. 

Q. In what sum? A. $2,250. 

Q. Was that money paid into the Title Company? A. 
Yes, sir. 

Q. Out of that money was a deduction for title charges 
made against Mr. Boynton? A. Yes, sir. 

Q. And the balance forwarded to him by the Title Com¬ 
pany check? A. Yes, sir. 

Q. How much was the balance after payment of ex¬ 
penses? A. $2,173.70. 

Q. And from your record, does it appear that settlement 
was made or not made at the Title Company? A. Settle¬ 
ment was made at the Title Company with respect to that 
loan. 

336 Q. Was settlement made with respect to the sale 
at the Title Company? A. No. 

*•****#*#• 

Q. I will ask you, Mr. Lancaster, how long have you been 
with the title company? A. Since July 1, 1945. 

Q. And have you been engaged in title work prior to 
that? A. No, sir. 

Q. And since July 1, 1945, in the matter of all the titles 
you have handled, as credit manager or in any other 
capacity, has title in all instances been settled at the Title 
Company? A. No, sir. 
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Q. Are many settled away from the Title Company? A. 
Yes, sir. 

Q. It is done every day, isn’t it? A. Yes, sir. 

Cross Examination 
By Mr. Hoage: 

Q. Mr. Lancaster, when title settlements are made 
337 on these applications for titles that emanate from 
your office, what is the customary procedure with 
regard to payment of the proceeds, in what manner, by 
cash or by check? A. By check. 

Q. Do you ever pay by cash in your office and take 
receipts? A. I never have known of any occasion. 

Re-direct Examination 
By Mr. Ammerman : 

Q. As a matter of fact, Mr. Lancaster, after the Settle¬ 
ment is made at the Title Company no money passes until 
the papers are recorded; isn’t that correct? A. YeS, sir. 

* * * * * * * * . | 

Q. And then the Title Company check would go tjo the 
seller for the proceeds of the sale? A. Yes, sir. 

Q. If the seller came into the Title Company, would he 
get cash after the papers had been recorded, if he so 
33S desired? A. Yes, sir. 

* * * * * # * * *j* 

Re-cross Examination 

By Mr. Hoage: 

Q. By that you mean, a check would be issued zjt the 
office of the Title Company? A. Yes. 

Q. You having previously received from the person 
making the loan the amount of the loan? A. Yes. 
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Q. And deducted your expenses and any taxes and 
arrearage as of that date, and a check for the difference to 
which the borrower would be entitled would then be issued, 
and if he desired to cash it, you would cash it on the 
premises? A. Well, now, I could not testify as to that. 

Q. Well, a check would be issued in settlement? A. Oh, 
yes. 

Mr. Ammerman: I offer in evidence the settlement 
sheet in ease number 314,689, that is, in the matter of the 
settlement of the loan between the Oriental Building Asso¬ 
ciation and Boynton, which the witness just testified about. 

• •••••••** 

339 (Thereupon the document was received in evidence 
and marked “Defendans’ Exhibit No. 6.”) 

********** 

340 Elliot R. Boynton, one of the defendants herein, 
* * # testified as follows: 

Direct Examination 

By Mr. Ammerman: 

ft*#######* 

Q. You are one of the defendants in this case; is that 
correct? A. Yes, sir. 

Q. Mr. Boynton, what is your occupation? A. Real es¬ 
tate broker. 

********** 

Q. Where is your place of business located at the present 
time? A. 4626 Wisconsin Avenue. 

********** 

341 Q. Do you own that property? A. Yes, sir. 

Q. When did you first open up a business in that 
particular area, Mr. Boynton? A. In 1943 we purchased 
Lot 20 in 1732, sir. 
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Q. And wliat was the nature of that property a|t the 
time? A. It was a nine-room house, of frame construction, 
with a garage on the alley. 

Q. And at that time what business did you operate there? 
A. Well, in the fall of ’43 in December, December 7th, I 
got an occupancy permit for a funeral home. 

Q. Did you conduct a funeral home there? A. Ye4, sir, 
until the fall of ’45 when I did remodeling. 

Q. Did you also conduct a real estate business? A. Yes, 
sir. 

Q. Where ? A. Well, at that time I had my brokerage 
license; at that address, 4626 Wisconsin Avenue. 

Q. Were you living in the property at the time? A. Yes, 
in the second floor. 

« * • * • • * * *i* 

343 Q. Now, when did you first meet Mrs. Baynes? A. 
I first was introduced to Mrs. Baynes in 1942. We 

w r ere negotiating with Mr. Hilliary Smith at 4618 Wiscpnsin 
Avenue regarding a property at 4713 Wisconsin Avenue, 
which we purchased in October, that fall of ’42. 

• • • * * • • • # | • 

344 Q. I understand this area is first commercial, is it 
not? A. Yes, sir. 

Q. Pointing to Plaintiff’s Exhibit No. 7, and has been 
first commercial for how many years? A. Well, to my 
knowledge, it has been first commercial for years, and Mr. 
Smith, I know, has been in that location for 23 years, so it 
had to be first commercial for a real estate office. 

• • • # * • # * # • 

346 Q. And during the period of time that you Ivere 
at 4618, did you have occasion to see Mrs. Baines 
from time to time? A. Several times. 

Q. Did you speak with her from time to time? A. Sev¬ 
eral times. 

Q. What was your conversation? A. Just like, how do 
you do, and neighborly. Just the time of day, and remarked 
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about her yard, and the pride she took in her yard. She 
seemed to be working in the yard always. 

Q. Just a neighborly chat for a few minutes at a time? 
A. That is all. 

Q. Did you notice anything peculiar about her at any of 
these times? A. No. 

*###*#**#* 

347 Q. Now, from the time you moved back to 4626, or the 
time you moved and conducted your funeral home 

business and real estate business there, up until the time, let 
us say, June of 1945, did you have occasions when you saw 
and spoke with Mrs. Baynes? A. Yes, I have; several times. 

Q. More than a few times? A. I would say a dozen or 
two dozen times. 

Q. What was the nature of that conversation at those 
times? A. Just friendly and neighborly; passing the time 
of day. 

Q. Did you notice anything peculiar with her mind during 
this period of time ? A. Never at any time. 

Q. She was elderly? A. Yes. 

Q. Did she seem to have her faculties about her? A. Very 

well. 

Q. When you discussed neighborly things, did she discuss 
them intelligently? A. Very much. 

Q. Now, Mr. Boynton, coming around to June, or coming 
around to 1945, did there come a time when you had a con¬ 
versation with Mrs. Baynes about her property? A. 

348 There was. 

Q. Now, how' did that come about? A. It w'as in 
the first of year, either in February or March, that she 
asked me if she could place a loan upon her property. 

Q. She knew you were in the real estate business? A. 
That is right; yes, sir. We had been right next door to 
her, and she asked me if she could place a loan on her prop¬ 
erty, that she had a few' pressing bills, that her bank bal¬ 
ance w r as getting a little low r , and she w r anted to have more 
security, a little better bank balance. 
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Q. She told you this? A. Yes, sir. 

Q. And did she tell you what she wanted to borrow on 
the property? A. Yes, sir. 

Q. How much? A. She wanted to borrow^ $5,000. 

Q. On what property? A. On all of it. 

Q. When you say all of it, you refer to Lot 802, 23, 24 qnd 
25 in Square 1732? A. Yes, sir. 

Q. Now, pursuant to that conversation, what did you (Jo? 
A. I told her I wasn’t in the lending business, buj; I 

349 had connections with different lending institutions, 
and I would assist her all I could and in any way I 

could, which I did. 

Q. And did you apply for a loan for her from anvoije? 
A. Yes, sir. I called Walker & Dunlop. 

Q. Where are they located? A. They are up on lqth 
Street. | 

Q. That is 1200 15th Street, Northwest? A. Yes, sjr; 
they are in the Electrical Building. 

Q. Was a loan made, to your knowledge, as a result of 
your offers to secure one for her? A. As far as amount, it 
was approved by Walker & Dunlop, but they had to havq a 
title searched and also a survey and building plan, whilph 
was ordered. 

# # * • * * # • * ! # 

Q. Was there a loan made? A. It was never passed. 

Q. Do you know why? A. She could not borrow. It 
came out in the title search. 

Q. It developed she could not encumber the property? A. 
That is right. * I 

Q. And you advised her of that fact? A. She had a letter 
mailed about that, and I was also notified, which I 

350 notified her. 

Q. Now, I show you a letter, dated March 19, 1945, 
wherein Walker & Dunlop gave certain instructions to the 
District Title Company in connection with the loan, and aik 
you if that is your signature which appears thereon. X. 
It is. 



140 


Q. And was it on there at the time? A. Yes, sir. 

• •••••-••*• 

351 Mr. Ammerman: If Your Honor please, I offer in 
evidence as Defendants’ Exhibit 9, the letter of 

Walker & Dunlop Company addressed to the District Title 
Company, dated March 19, 1945, agreeing to make the loan 
on all of Mrs. Baynes’ property, and I offer as Defendants’ 
Exhibit No. 10, a letter of the same date, March 19, 1945, 
rather a copy of a letter of Walker & Dunlop, being dated 
March 19, 1945, addressed to Mr. and Mrs. Baynes and ad¬ 
vising them that their application for loan of $5,000 on this 
property, naming the property in the letter, had been ap¬ 
proved and suggesting that the copy be signed and returned 
to them, the copy purporting to carry the signatures on 
there of Mary J. Burrows Baynes and William C. Baynes. 

I offer in evidence as Defendants’ Exhibit No. 11, the Dis¬ 
trict Title Company preliminary report in case number 314,- 
689, a letter addressed to Walker & Dunlop giving a report 
on the title, and noting therein that Mary Jane Burrows 
Baynes had no power to encumber the property under the 
will mentioned in the letter. 

The Court: Defendants’ 9,10, and 11, will be received in 
evidence. 

352 (Thereupon the documents were received in evi¬ 
dence and marked “Defendants’ Exhibits 9, 10, and 

11” respectively.) 

By Mr. Ammerman: 

Q. Now, after that you notified Mrs. Baynes that the loan 
could not be made? A. Yes. 

Q. Was she disappointed somewhat? A. Very much. 

Q. And notification of that fact was approximately 
made May 19,1945, and was it at or about that time that you 
informed her, do you recall, about the refusal of the com¬ 
pany to make the loan? A. Yes, sir; she was notified. 

Q. Now, when next did you have any conversation with 
Mrs. Baynes in connection with any of her property? A. 
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After she seemed to be pretty much disappointed that she 
got the loan on the property, and I didn’t have any con¬ 
versation with her then for probably three or four 4ays, 
and then she called us, called me, rather, and wanted to 
know if I would buy a portion of it, which I would not at 
the time. I didn’t want to buy it because I thought we had 
enough. 

Q. You say that was approximately three or four days 
after the notification? A. I don’t know just exactly; two, 
three, or four days after. 

353 Q. Did you have any other conversation with her 
after that? A. Yes, she told me after I talked to her, 

and I talked to rny wife about it, and she wasn’t enthused 
about buying any more and especially vacant, unimproved 
property. 

Q. Well, when was your next conversation with her? A. 
About three or four days after we notified her she could not 
get the loan, and evidently she had made up her mind she 
wanted to sell one of the lots, and she was trying to pay the 
bills—I don’t know. 

• * * * • *' * • • * 

Q. Did she come to you or did you go to her with respect 
to selling or buying that property? A. She called me! on 
flic telephone. 

Q. On this last time, after she mentioned selling the prop¬ 
erty, she called you? A. Yes, sir. 

Q. And what was the conversation then? A. She wanted 
to tell me she wanted to sell a portion of this pr|)p- 

354 ertv, that she would feel more secure if she had m^re 
monev in the bank. She had two or three pressing 

bills. 

*•*••«'*•** 

Q. And she offered to sell the one lot? A. Yes. 

Q. Did she tell you the price ? A. She said $4,000. 

Q. Did she tell you where she got that figure? A. Well, 
I asked her where she got that price, and she said she talked 
to two or three real estate men, and I didn’t ask her which 
ones. I didn’t think it was any of my business. 



Q. Did you come to the conclusion you would purchase 
the property? A. Not then. I talked to my wife about it, 
and then I thought—I went down on the title company and 
had a talk with Mr. Smith, the head attorney. 

355 Q. You had a conversation with him? A. I wanted 
to find out if she could sell because I knew it had been 

turned down for a loan, and I wanted to know if she could 
give good title for the property. 

Q. And you were told she could? A. I was told by Mr. 
Smith she could give good title. 

Q. Did you advise her then you would buy the property ? 
A. I told her I thought I would in the latter part of May. 

Q. Now, what were the terms that you discussed with 
her with respect to payment for the property? A. There 
wasn’t any terms. She definitely made it clear she wanted 
all cash. 

Q. $4,000, all cash? A. That is right. 

Q. And you finally agreed to that proposition? A. That 
is right. 

Q. And did there come a time then -when you arranged to 
pay her that money and take a deed? A. Not yet. 

Q. What happened next? A. I called the Oriental and 
told them I w r ould like to have a loan on Lot 25 in Square 
1732 made, and over the telephone he asked me what was 
the selling price, and I always make it the practice of my 
office to raise the price on them. I told them they 

356 were asking $5250. I tell my building and loan peo¬ 
ple more always. I want to get all I can get. 

*•••••••*** 

Q. Then did they agree to consider that application? A. 
Yes, sir. 

*•##•••••** 

Q. Now, then, you did have a settlement with Mrs. Baynes 
June 5th, wasn’t it, 1945? A. That is correct; yes, sir. 

357 Q. And at that time did you have $4,000 in hand? 
A. No, sir, not of my own personal money. 
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Q. How long did it take the Oriental to get your money, 
to get the information on which they finally issued the 
money to you? A. They make their appraisals on certain 
days. I think, I am not positive, but Wednesday, I think, 
is their appraisal day. 

Q. So it takes how long to get the money after you apply 
for a loan? A. You get that in 48 hours after it is approved 
by the executive committee. 

Q. And if the executive committee does not meet, does it 
take longer? A. Yes. 

Q. Do you remember when you got the money in this 
case? A. It was along about the 19th or 20th of Jun^. 

Q. Now", then, coming down to the 5th day of June! you 
got $4,000 together; is that correct? A. That is correct. 

Q. Did you get that in cash? Did you pay it in ca^h or 
check? A. I paid it to Mrs. Baynes in cash. She told me 
she wanted it in cash. 

Q. She said she wanted the money in cash? A. Yes; 
358 she told me in cash. 

Q. You say you didn’t have that money on hand? 
A. No, sir. 

Q. Where did you get it? A. I borrowed $2,000 from a 
very good friend of mine. 

Q. Who was that? A. Minnie Keyes from whom I bor¬ 
rowed before. 

Q. Was that her check to you for $2,000? A. That is right. 

Q. Where did you get the rest of the money? A. My 
mother was visiting at my home, and I borrowed a thousand 
dollars from my mother. 

Q. Your mother was visiting your home here? Where is 
she from? A. In Idaho. 

Q. Is that the check? A. That is correct. 

Q. A check for a thousand dollars in favor of vou? A. 
Yes. 

Q. That is $3,000. Where did you get the other? A. I 
had a bank balance of seventeen or eighteen hundred at that 
time, and I used a thousand dollars of my own money, j 
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Q. Is that the check you refer to, a thousand dol- 

359 lars of your own money? A. That is right. 

Mr. Ammerman: I offer in evidence, if Your 
Honor please, three checks, one made by Minnie Keys pay¬ 
able to Elliot R. Boynton in the sum of $2,000, dated June 
4, 1945; one made by Alice E. Boynton—that is your l 

mother ? 

The Witness: That is right. 

Mr. Ammerman: Dated June 4, 1945, in the sum of 
$1,000; and one payable to cash and signed by E. R. Boyn¬ 
ton—that is your check? 

The Witness: That is right. H 

Mr. Ammerman: In the sum of $1,000. 

I ask that these be marked as Defendants’ Exhibit 12, 

12-A and 12-B. 

Mr. Hoage: No objection, Your Honor. 

#••••*•#••* i 

By Mr. Ammerman: 

Q. Did you cash these checks? A. Yes, sir. 

Q. Where? A. At the Liberty National Bank. 

Q. And you then had $4,000 on your person in 

360 cash? A. In cash; yes, sir. 

Q. Getting down to the settlement with Mrs. i 

Baynes, where did that take place? A. At her home, 4620 
Wisconsin Avenue. 

Q. And you had already ascertained title was good at the 
title company? A. Yes, sir. 

****••'••*• ^ 

Q. And who wns present at the time of settlement? A. 

Myself, a notary public, which I asked to go with me to get i 
her signature, and Mr. and Mrs. Baynes. 

Q. Was that Mr. McCarron, the notary public you refer 
to ? A. That is right. ^ 

Q. He agreed to go? A. Yes, sir. 

Q. Were you friendly with Mr. McCarron? A. I had i 

only seen him once before in my life. 


4 
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Q. He was up the street? A. Down the street a couple of 
blocks. i 

Q. And you asked him to take the acknowledgement ■■ A. 
If he would acknowledge it. 

Q. And he agreed to do it? A. He did. 

361 Now, -where in the house was the settlement made? 
What part of the house? A. In the dining room|. 

Q. What was the position of the parties in the during 
room at the time of settlement? A. Mr. Baynes and jMrs. 
Baynes were sitting at the dining room table. 

Q. Where were you and Mr. McCarron? A. Mr. Mcbar- 
ron was facing them, sitting facing them, close to the diping 
room table. 

Q. And you w*ere all around the dining room table?! A. 
Yes. | 

Q. What did you do when you got there? A. I intro¬ 
duced Mr. McCarron to Mr. and Mrs. Baynes. I told jhim 
what I had come to do, that I had a deed, and I had the 
District Title prepare the deed before, and I took it opt of 
my pocket, and I read it to her, to Mr. and Mrs. Baynes, 
and in Mr. McCarron’s presence. 

Q. You are referring to Plaintiff’s Exhibit 4; is that cor¬ 
rect? A. That is right. j 

Q. You say you read it to her? A. Yes, sir. 

Q. Did she ask any questions? A. No, sir. 

362 Q. What happened after you read it to her? A. 
She put it on the table and asked me if I had the 

money. 

Q. What answer did you make to that? A. I said, jes, 
ma’am, and I took it out of my pocket and counted it into 
her hand. She put the deed, after I handed the deed, and 
before I gave her the money, she put it on the dining room 
table, and she took the $4,000 and said: Here, hoiley, 
count it. 

Q. Who did she say that to, Mr. Baynes? A. Yes. 

Q. Did he count it? A. Yes. He said: Honey, it is all 
here. 
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Q. In what denominations were these bills? A. Thirty- 
eight one hundred dollar bills and two hundred in fives, 
tens, and twenties. 

Q. Is that the way you asked the bank for them? A. He 
asked me how I wanted it, and I said: Hundreds is all 
right, and two or three hundred in small denominations, 
and that is the way I got it. 

Q. Did Mrs. Baynes sign the deed in your presence ? A. 
After he told her the money was all right, she asked him 
to look at the papers to see if they were all right. 

Q. She asked whom? A. Mr. Baynes. 

363 Q. Did he pick up the deed? A. He did, and he 
looked at it, and he glanced through it and was read¬ 
ing it. 

Q. He held it in front of him? A. Two or three minutes, 
and he said: Yes, honey, they are all all right, and I gave 
my fountain pen, and she signed it. 

Q. After she signed it, what happened? A. She asked 
me after she signed, she said: Mr. Boynton, I want to ask 
you one favor, that I would not ever molest that lot as long 
as she was living in the house, just to leave it alone, and I 
said: I certainly would. 

Q. And then what took place? A. Mr. McCarron asked 
her, Mrs. Baynes, if she acknowledged this as her signa¬ 
ture and she knew what she was doing, and she said: Yes, 
she did. 

He said: You are conveying a piece of real property, 
and he signed it and put a seal on it, and we left. We were 
there probably fifteen or twenty minutes altogether, and I 
took him back to his office. 

Q. And you took the deed and subsequently recorded it; 
is that correct? A. Yes, sir. I took it down to the Recorder 
of Deeds office and had the Federal stamps placed on it. 

Q. Now, at the time you passed the $4,000 to her, 

364 did you ask for any receipt for the money? A. Yes, 
sir. I always get a receipt on cash money. I have 

that receipt. I have the signed receipt, signed by her. 


147 



(Thereupon the paper writing was received in evidence 
and marked “Defendants’ Exhibit No. 13.”) 

By Mr. Ammerman: 

Q. Now, thereafter did there come a time when ycju were 
notified with respect to the loan which you say you applied 
for with the Oriental Building Association! No, sir. 

365 The loan had been approved before we settlid this. 
I knew what I was going to get, and I called the 

Oriental people the same day and told them I wanted the 
loan, and I tried to talk them out of $250 more but |l could 
not. He said $2250 was the best loan they would make 
and could make. 

Q. Did there come a time when you went down to the 
Oriental to formally execute the necessary papers! A. I 
took that into the office to get their papers ready, the deed 
of trust, and we went in there on the 14th. 

Q. The 14th of June? A. Yes, on the 14th, about. 

Q. When was this particular paper signed by yourself 
We signed that on the day we were down here and signed 
We signed that one the day we were down here and signed 
the deed of trust, and he certified the title, which is about 
the 14th. 

######## + * 

Q. You and your wife signed this on the 14th; is that 
correct? A. That is right. 

366 Q. And then later on through the title company 
you received a check for $2250 less the title com¬ 
pany expenses? A. That is correct. 

Q. You say that money came through on the 19th or 20th 
of June? A. About the 19th or 20th. 

Q. And since which time you have been paying money 
regularly at the Oriental Building Association on Recount 
of that loan? A. Yes, sir. 

*#•***** + • 
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367 Cross Examination 
By Mr. Hoage: 

369 When did you first meet William Baynes? A. 
About ’42, in Mr. Smith’s office. 

Q. As a matter of fact, at that time he was sleeping in 
the back room of that office? A. That is right. He had a 
little one-room and bath sleeping apartment back of that 
office. 

Q. You saw the man every day, didn’t you? A. No, sir, 
not every day. 

Q. You saw him very frequently? A. That is right. 

370 Q. And you were familiar with his habits with re¬ 
spect to sobriety, were you not? A. That is right. 

Q. And you knew what his occupation was? A. He was 
a carpenter. 

Q. And you knew he didn’t work very much, didn’t you? 
A. Not too much. 

Q. That he was under the influence of liquor most of the 
time ? A. I would not say that. I knew that he drinks. 

Q. Whenever he had money he was under the influence 
of liquor? A. Right; yes. 

Q. And at that time Lillie Vaughn, the daughter of Hil- 
liarv Smith, was trying to carry on her father’s business 
when you went there with her? A. Yes, to protect her with 
my license. 

Q. And you were there at the time—still had your office 
there at the time when Mr. Baynes married Mrs. Burrows, 
didn’t you? A. That is right. 

Q. Lid you see Mr. Baynes go over to see Mrs. Burrows 
or see him in the vicinity? A. Yes. He did work for Mrs. 
Burrows before they were married, and I don’t know what 
she paid him. I don’t know what he did, but I would 

371 say I saw him over there eight or ten times, to my 
knowledge. 
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Q. Now, then, you did move your office across the street 
some time after he married Mrs. Baynes? A. That is right. 
I was in the building and the owners wanted it and they 
wanted it for a lodge hall. 

372 Q. And you moved Lillie’s office to your office ? A. 
To 4717. 

* # * * * * # • • * 

Q. And during that time you saw Baynes ver|- fre¬ 
quently, didn’t you? A. Right. 

Q. And he made certain repairs at your request? A. We 
had the management of probably 50 or 60 houses unt^l they 
sold them all off, and we had no houses, and if we had an 
electrical trouble, or a door fall off, or screens to be fixed, 
we would send Baynes to do the little odd jobs. 

Q. Mr. Boynton, in the course of your business associa¬ 
tion with Lillie Vaughn, you got to know her fairly well, so 
far as her personal habits were concerned, did you not? A. 
Yes, naturally, you w^ould be bound to. 

Q. Now, you knew at the time you moved your office over 
with her at 4618, and I am talking about the old stucco 
place, you knew that she and Baynes at times had gone 
around together, didn’t you? A. I didn’t know anything 
about it. 

Q. Then you knew she was anxious to get rid of Baynes ? 

373 Mr. Ammerman: Who ? 

Mr. Hoage: Lillie Vaughn. 

The Witness: I did not. Why should she be? kj>he is 
married. 

By Mr. Hoage: 

Q. Where is her husband? A. Well, I heard in a home 
for incurables between fourteen and fifteen years. 

Q. She had dates with other people, did she not? | A. I 
don’t know. 

Mr. Ammerman: He can’t answer a question like that, 
yes or no. 

The Court: You may answer, if you know. 
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Mr. Ammerman: He cannot answer it yes or no. 

The Court: I think he can if he knows. He can an¬ 
swer it. 

The Witness: No, I don’t know. 

By Mr. Hoage: 

Q. Do you know anything in regard to the circumstances 
of her marriage to William Baynes'? A. Sir? 

Q. Do you know anything in regard to the circumstances 
of Mrs. Burrows’ marriage to William Baynes? A. I don’t 
know a thing until the night they were married. Mrs. 
Vaughn told me, told my wife that she was going to 

374 take Mr. and Mrs. Baynes out somewhere in Mary¬ 
land, and that is the first time I ever heard of it. 

Q. As a matter of fact— A. (Interposing) I didn’t see 
them come back or leave. 

Q. As a matter of fact, you knew she was engineering the 
deal, didn’t you? A. I would not say. I didn’t know 
about it. 

## *#•#*##* 

Q. You had no business deals with Mrs. Baynes up until 
this incident, until the spring of ’45 that you talked about? 
A. No, other than just little conversation. 

Q. Your conversation with her? A. That is all; just 
passing the time of day and speak with her. 

Q. Now, for what purpose did she say she wanted to bor¬ 
row' the $5,000? A. She said she wranted it—she had two 
or three pressings bills, and one of them which she told me 
about w’as that her taxes w r ere coming due, and she said 
she didn’t have much money in the bank, and she 

375 wrould feel more secure if she had a little bigger 
bank balance. 

• ***•***•• 

Q. Now’, w’hen you went to the Oriental—you called the 
Oriental some time in May? A. The latter part of May; 
yes, sir. 
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Q. And you discussed with them the question of a l<j)an? 
A. I asked them to make an appraisal first, which we al¬ 
ways do. 

Q. Now, you had gone around and you told them prior 
to this— A. (Interposing) To make an appraisal. 


376 Q. That you wanted an appraisal made and that 
you were buying a piece of property for $5250? A. 
No, sir. The secretary asked me, he said: What are you 
going to pay for it? And I said: They are asking $^250. 
Q. And you did give them that information? A. I did. 


# # * # # m * # *|# 


Q. When did you go to see Mrs. Keyes? A. I called| her 
on the telephone and I said: Honey, can you let me hhve a 
couple of thousands? I borrowed from her before several 
times. 

Q. When did you get that check? When did you go t^iere 
and get that check ? A. The morning of the 5th. She 
377 said she would have it made out and ready when I 
called her on the 4th. 

Q. So you went up the morning of the same day? A. 
Yes; I got that and I went to the bank. 

Q. Who is Minnie Keyes? A. Minnie Keyes is a littlj? old 
maiden lady we have known for several years. I Jiave 
known her for several years and she is very wealthy. 

Q. Where did she live? A. Just over the District Liife in 
Suitland in a big stone home. Her office is on 714 7th 
Street, Southwest. 

Q. What does she do? A. She owns about 77 rental 
houses in the District. Q. You know her well enough so 
that all you do is to call her and she gives you a ch^ck? 
A. Yes. 

* * * * * # * * * * 


Q. Was that borrowing it as a loan with Mrs. Keyes? 
A. Certainly it is a loan. 

Q. Did you give her a note? A. I did. 

378 Q. And you have the cancelled note? A. No, sir, 
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I don’t have, because she never charges me any interest. 
She is one of my best friends. 

Q. Have you repaid her the $2,000? A. Yes, sir, I did. 
Q. When did you repay that? A. About the 20th; as soon 
as I got the loan. 

Mr. Ammerman: I tender to Mr. Hoage a check to Min¬ 
nie Keyes, a check of $2,000 on June 20th, marked paid. 

By Mr. Hoage.: 

Q. Mr. Boynton, where did you get the money to repay 
this? A. From the Oriental Building loan, the proceeds 
from that loan. 

Q. Did you ever repay your mother the thousand dol¬ 
lars? A. Yes, sir. 

Q. Have you a cancelled check for that? A. No, sir. 

Q. When did you repay that? A. My mother went with 
me to the building and loan, and it is on deposit right 
there, to my mother and/or myself. 

Q. What is on deposit ? A. It is at the Oriental Building 
Association. It was a loan account, and my mother has the 
book. 

Q. You mean you put a thousand dollars in her 

379 account in her name? A. That is right. 

Q. But you don’t have a check to show that? A. I 
can get it. 

##****#*•• 

380 Now, you have alleged that you paid $4,000 cash 
on that date, and you paid it to her in thirty-eight 

hundred dollar bills, and two hundred in fives, tens and 
twenties? A. Yes, sir. 

Q. And did you count it out? A. I started out and Mrs. 
Baynes held her hand, and I counted it like that (indicat¬ 
ing). 

Q. He held her hand? A. No. I counted the money to Mrs. 
Baynes, and after she counted it, she put it together and 
lifted it over her shoulder, and she said: Honey, you 
count it. 
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Q. After she counted it, did William Baynes cpunt it? 
A. Yes, he counted it on the table. 

Q. What was his expression when he had $4,000 in his 
hand? I 

I 

**#•*####• 

1 

The Witness: I didn’t notice the expression on 

381 his face. I 

. 

By Mr. Hoage: 

Q. Why did you get the money in so many hundred dol¬ 
lar bills at that time and not just get four thousand dollar 
bills? A. You could not get a thousand dollar bill a|t that 
time. They wanted to have your name and address and 
what you were going to do with it, and what you wjanted 
it for. 

• * # * • • # * • • 

[ 

Q. At the Liberty Bank where you cashed the bheck, 
didn’t they ask what you wanted to do with that large sum 
of money? A. No, it wasn’t none of their business. I have 
good credit at the Liberty Bank. I have perfect 

382 credit. 1 

Q. Why didn’t you get it in forty one hundred 
dollar bills? A. Mrs. Baynes said she wanted some £mall 
denominations. j 

Q. What time did this transaction occur at Mrs. Baynes ’ 
home? A. To the best of my recollection, it was jus^ be¬ 
fore lunch time, sir. 

Q. Now, as soon as you got this paper signed, what did 
you do ? A. I went and I stopped at the District Title Com¬ 
pany and purchased some Federal revenue stamps, ^4.40 
worth, put them on the deed, and took it to the Recorder 
of Deeds office and left it for recordation. 

Q. And as soon as you left there you went over to the 
Oriental just two blocks away? A. That is right, and told 
them I wanted the loan made. 
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Q. And there you told them the purchase price was 
$5250? A. That was in the latter part of May. 

Q. Isn’t this paper dated June 5th, Mr. Boynton? A. 
That is correct. 

Q. Isn’t it stamped, granted by executive committee, 
June 5th, the same day that you were in there? A. Yes. 

*##*•*#*•* 

383 Q. You knew at the time from the business deals 
that you had handled and making many loans, that 

the bank would only loan you 50 per cent on unimproved 
real estate, didn’t you? A. No, sir, I didn’t. 

Q. Isn’t that why you boosted the figure to $5250 and told 
them a higher purchase price? A. I have always done that, 
and I do it today, and it is the practice of my office 

384 to get larger loans, and I do it today. 

Q. Didn’t you know before you went in there what 
kind of loan you were going to get? A. No, sir, I didn’t. 

Q. I thought you said— A. (Interposing) Yes, they made 
the appraisal in the latter part of May. I knew they had 
approved a $2250 loan. 

Q. They actually made this loan to you on June 5th, 
didn’t they? Didn’t you sign some papers for that on that 
date? A. No, sir. 

Q. You started making your payments on July 5th, 
didn’t you? A. No. 

Q. This ledger card, doesn’t that show it? A. I don’t 
have anything to do with the date of the approval of a loan, 
and the date of their payment is the second Thursday in 
the month. This is particularly the Oriental Building As¬ 
sociation. 

From the date of the payment of it, from the opproval 
of the loan, they charge interest from the approval date 
until their payment date, which is the second Thursday in 
the month. 

Now, what the interest would be on that, I don’t know, 
but I have a book here if you wish to look at it. 
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385 Q. On July 5th, you made a payment, didn’t you, 
of $22.50? A. That is right. 

Q. And on that date interest of $9.38 was charged on ttat 
loan, isn’t that correct? A. That is right. 

Q. So the loan actually started on June 5th, a mohth 
before, didn’t it? A. No, I think it could he either that dhte 
—I don’t know how they run their business. 

Q. Doesn’t it show the interest is reduced periodically! by 
five or six cents each month? A. It will do that each mohth. 

Q. And the principal payments will increase the same 
amount? But the first payment on July 5th shows $2^.50 
with $9.38 interest, which is the highest amount of interest? 
A. According to their book, yes. ! ' 

* * * * * # * # #i* 

Q. Mr. Boynton, you were familiar with the will of 
Henry T. Burrows, weren’t you? A. No, sir, I wash’t. 
Mrs. Baynes, I think, came down to our house in the early 
spring and asked my wife to look it over and find out if 
she could borrow money on it. 

386 Q. Didn’t you tell us a while ago that you talked 
to Mr. Smith at the District Title Company? A. But 

I asked him after it was turned down, after they could not 
borrow money, and I asked him if she could convey gqod 
title to that one lot. That is all I was interested in. 

Q. Didn’t he discuss with you the reason why a loan 
could not be made? A. Yes. 

Q. Didn’t he tell you? A. It was in the will, he said. 
They had an exact copy. 

Q. You were familiar with the terms of the will? A. 
Yes; fairly, yet, sir. 

* # # # # ♦ * # # I * 

I 

387 Q. What did Mr. Smith tell you? A. He told i|ne 
she could not borrow upon any of her property, but 

she could sell it, and I asked him if she could give a gopd 
deed to that one lot, and ho said, absolutely. 
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I asked him then if I decided to buy, if they would make 
the deed up, and he said they would, and I think they 
charged me $5 for making up the deed. 

Q. Do you have a receipt for that? A. It is on the settle¬ 
ment sheet. It is all charged there. 

Q. Now, Mr. Boynton, you knew that she had people liv¬ 
ing in her house, did you not? A. Yes. 

Q. And you knew she was renting out part of the garage ? 
A. I understand she was; yes. 

Q. And you knew she had some income coming in, didn’t 
you? A. Some. 

Q. And you knew that there were no encumbrances on 
the property? A. That is right. 

###*###•** 

38S Q. And you knew that the bank account she had 
had dwindled down so that at the time you were con¬ 
templating this sale there was practically nothing in it? A. 
They are the only ones that told me. I got the information 
from Mr. and Mrs. Baynes. 

Q. Now, did you at any time meet any of her children? 
A. One. 

Q. At any time previous to coming down here? A. I 
have seen them. 

Q. Well, you knew she had two adult sons within four or 
five blocks of her home? A. That is right. 

Q. And you never talked to them about it? A. No. 

##**•#**** 

389 The Witness: I had no occasion to talk to any¬ 
body. 

By Mr. Hoage: 

Q. You knew if she needed money, she could get it from 
them, didn’t you? A. No, I didn’t. 

#*#*•*#*•• 

By Mr. Hoage: 

Q. Mr. Boynton, you stated, I believe, that your wife 
talked to Mrs. Baynes about whether or not she could sell 
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any of that property; is that correct? A. No, sir, I didn’t. 
She talked to my wife, and she knew she was a lawyer,i and 
showed her what was supposed to be a copy of the will,! and 
she wanted to know if she could borrow on the property, 
and I think that happened in the early spring of ’45, ljut I 
don’t know when. 


390 Did your wife tell you what she told Mrs. feur- 
rows? A. She told her something in legal terijis, I 
don’t remember what it was, something about the grdater 
and the lesser. 

Q. You understood what your wife was talking about? 
A. She told me she advised Mrs. Baynes that the will jsaid 
she could not borrow, but she figured the lesser—I don’t 
know how you say it in your terminology. 

Q. So the advice your wife gave you was the interpreta¬ 
tion that Mr. Smith gave you? A. No, she admitted sheiwas 
wrong. 

Q. Is she an attorney? A. Yes, sir. 

Q. Is she a member of the Bar? A. Yes, sir. 

Q. Of the District of Columbia? A. Yes, sir. j 

Q. And has been a member of the Bar how long? A. Go¬ 
ing on eight years, a little over eight years. 

Q. When did you say you made this deposit for your 
mother in the Oriental? A. Probably a year later. 

Q. You don’t have a cancelled check on that? A. Dean 
get it. I invested probably eight or nine thousand dollars 
for mv mother. 


391 Redirect Examination 

By Mr. Ammerman: 

Q. Just a couple of questions, Mr. Boynton. At the t|ime 
of the settlement in Mrs. Baynes’ house, was Mr. Baynes 
under the influence of liquor? A. No, sir, he wasn’t, to the 
best of my knowledge. 
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Q. Now, Mr. Boynton, he asked you some questions about 
the interest you paid and as to having paid it from July 
5th. I will ask you, Mr. Boynton, if it is not a fact that 
the money was actually received by you as indicated by the 
title company settlement sheet on or about June 20th. A. 
Yes, sir. 

Q. And you got a title company check; is that correct? 
A. That is correct. 

Q. In the sum of $2173.70? Doesn’t that sound correct? 
A. I think that is what it was. 

Q. Who prepared the deed, Plaintiff’s Exhibit No. 4, by 
which Mrs. Baynes conveyed the property to you and your 
wife? A. Somebody at the District Title Company. 

Q. You ordered the preparation of the deed there? A. 
That is right. 

Q. And you were charged for it in the settlement sheet? 
A. Yes, sir. 

392 Q. Is that correct? A. Yes, sir. 

Q. And that is this item referred to in Defendants’ 
Exhibit No. 6, which says: Preparing deed, $5? A. That 
is correct. 

Q. And they also charged $5 for preparing the deed of 
trust? A. That is right. 

Q. Is that the figure? A. Yes, sir. 

Q. Referring to the words “Conveyancing paid,” and a 
dash, “trust”? A. Yes. 

• *#•••#*•• 

(Thereupon the paper writing was received in evidence 
and marked “Defendants’ Exhibit No. 14.”) 

Mr. Ammerman: That is all. 

393 Recross Examination 

By Mr. Hoage: 

Q. Just one question, Mr. Boynton: At the time you had 
this deed executed in Mrs. Baynes’ home, how many times 
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before that bad you been present when deeds were exe¬ 
cuted? 

**#####*#* 

Mr. Ammerman (interposing): Where? 

Mr. Hoage: In your real estate office. 

The Witness: A hundred times. 

By Mr. Hoage: 

Q. Why didn’t you ask William Baynes to witness (that 
deed ? A. It is not necessary. 

**-#######* 

396 Anne V. Boynton, one of the defendants herein, 

* * # testified as follows: 

Direct Examination 

By Mr. Ammerman: 

Q. State your full name, please. A. Anne V. Boynton. 
Q. And you are the wife of the defendant? A. Of Elliot 
R. Boynton; yes. 

Q. Mrs. Boynton, where are you employed? A. I am em¬ 
ployed in the Veterans Administration. 

Q. In what capacity? A. As an attorney. 

Q. Are you a member of the Bar of the District of Co¬ 
lumbia ? A. I have been and I am. 

Q. How long have you been a member? A. Since Ajpril 
20,1939. j 

* # • * * * * * # * 

Q. Now, Mrs. Boynton, I will ask you if you know Mary 
Burrows Baynes? A. Yes, I do. 

397 Q. And for how long a period of time? A. I have 
known her since the fall of 1942, when we purchased 

4713 Wisconsin Avenue. 

Q. Did you see her on many or few occasions after that 
date? A. Quite frequently. 

Q. Up until the time of the purchase of this lot? A. Oh, 
yes. 
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Q. And did you see her after the purchase of this lot? 
A. I did. 

Q. On many occasions or few occasions? A. Over week¬ 
ends because I am employed. 

Q. You are employed during the day? A. Yes, and I 
would not have time too much, but on weekends, I would 
see Mrs. Baynes. 

Q. Will you tell us from your observation of Mrs. 
Baynes what the condition of her mind was during the sev¬ 
eral years you knew her preceding June, 1945? A. Her 
memory was very remarkable, especially for persons and 
past events. 

Q. How do you know that? A. From things she dis¬ 
cussed. 

Q. What did she discuss with you? A. Well, she was a 
very religious woman and she discussed the Bible. She 
told me the part of the Bible in which she was inter- 
398 ested, and she quoted passages from the Bible. 

She discussed flowers with me, and she gave me a 
history of old Tenleytown, and a history of all the Burrows. 
The Burrows, she said, there are a great many of them, but 
they weren’t all related, and she gave me the history par¬ 
ticularly of our home, the house which sold for $12,000, the 
house that we were living in at that time. 

Q. And this was the substance of the various conversa¬ 
tions you had with her? A. Oh, yes. 

Q. And establish what time did this conversation take 
place? A. Oh, I recall very definitely when she came around 
in May of 1945. It was about the 20th of May or the 15th, 
I didn’t keep a record of the visit, and she brought me a 
picture of the house in which we were living, and she said 
she had a surprise for me. 

Q. Do you have that picture? A. Yes, I certainly have. 

Q. May I see it? A. Yes. 

Q. She brought you this picture? A. Yes, and she asked 
me if I recognized that house, .and I said if it weren’t for 
the tree, it like like the house we were living in, and she 
said: Honey, it is. 
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399 Q. And she said she had that picture for tears? 
A. For years and years. 

I 

• # * * * # # • * # 

(Thereupon the picture was received in evidende and 
marked “Defendants’ Exhibit No. 16.”) 

By Mr. Anunerman: 

Q. Now, was there a time early in 1945 when you had a 
conversation with Mrs. Baynes with respect to som^ per¬ 
sonal matter? A. Yes. Mrs. Baynes used to consult tae on 
a good many things. Early in 1945, I would say thej early 
spring, but I didn’t keep the dates. Well, one of the Neigh¬ 
bors called up, and it was in February or March, ai|d she 
came down with a paper that she purported to be a| copy 
of the will of her first husband, and she asked m^ if I 
thought she could borrow money on her property, and I 
read the will and I noted specifically that there was a jjower 
in the will wherein she could sell any or all <j>f her 

400 property for her comfort, support, and maintenance, 
and I told her I considered since she had been 

granted a greater power, to sell, that in my opinioiji, she 
might be able, to borrow, but I was wrong. That wis my 
legal opinion, and it was bad. 

Q. You thought the power to sell included the po\|er to 
borrow? A. Yes, the power to encumber. 

Q. And you so told her? A. Yes, and she w T as very 
pleased. 

* * * * • * * • * i • 

401 Q. And did you ever discuss flowers with hei(? A. 
Yes. She used to bring me plants, and one d^y in¬ 
formed me I didn’t know how to plant roses, and she would 
show me. And she did show me, and I didn’t know. 

I was pruning my roses wrong, and the lovely little' lady 
showed me how to prune my roses, and she visited with me. 

Q. Now, any of these conversations you had with 

402 her up to the time of her injury, was there ^very 
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anything about her that you observed that indicated to you 
that she lacked mental capacity? 

The Witness: Never. She had a very clever, brilliant 
mind. 

• ##•***#** 

Cross Examination 
By Mr. Hoage: 

404 Q. You were not present when this deed was exe¬ 
cuted, were you? A. No, sir, I wasn’t. 

Q. Well, now, you have been practicing law, you say, 
since April, 1939 ? A. For the Government. 

Q. Did you practice any on the side? A. I handled one 
case before Justice Letts, my first one, my one and only 
case. 

406 Q. Did you ever discuss with your husband the 
question of how this purchase money was to be paid 
for this deed? A. No. 

407 Q. You mean he didn’t discuss with you how he 
was going to pay it? A. Oh, yes, I knew all about it, 

but I wasn’t too keen about buying the lot. 

The Court: Answer the question. 

The Witness: Yes, I knew how he was financing it. 

By Mr. Hoage. 

Q. You knew, as a matter of fact, that your husband con¬ 
templated paying some money in cash to this old lady? A. 
That is right. 

Q. And you were familiar with the will in this case, were 
you not? A. Yes, I was. 

Q. By which she acquired the property and had the right 
to use of it? A. Yes. 

*#*#•#*#** 
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408 Q. Did you ever discuss with your husband the 
propriety of paying* by cash instead of check in set¬ 
tlement for this transaction? A. No, I did not. 

Q. In your study of the law you ran across many cases 
in which that arose, didn’t you? A. Legal tender in law, 
as I studied it, cash is always better than a check. 
********** 

Lillie M. Vaughan was called as a witness for and ip be¬ 
half of the defendants, and * * *, testified as follows: 

Direct Examination 

By Mr. Ammerman: i 

Q. Will you please state your full name to the Cqurt? 
A. Lillie M. Vaughan. 

**#*##**## 

409 Q. Where do you reside? A. 4717 Wisconsin Ave¬ 
nue. 

Q. That is on the next block from where Mrs. Bajynes 
used to reside? A. Yes. 

Q. How long have you resided there? A. Oh, three 
years. 

Q. Three years? A. Yes. 

Q. And prior to that where did you reside? A. 4001 Van 
Ness Street. 

Q. Did you know T Mrs. Mary J. Burrows Baynes prior to 
her accident? A. Oh, I know — I have known Mrs. Baynes 
all my life. 

Q. And you knew her in June of 1945, didn’t you? A. 
Yes, sir. 

Q. And have you visited her from time to time? A. Why, 
yes. I talked to her, not only visited her but I talked to 
her, too. 

Q. On how many times? A. She called me several times 
each day. 

********* 
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Q. Yon were quite friendly with her, weren’t you? A. 
Oh, yes. 

410 Q. And you knew her after her injury and visited 
her? A. Nearly every night. 

********* 

Q. When she was confined to her home? A. Yes. 

Q. Mrs. Vaughan, will you tell us from your observation 
of Mrs. Baynes what you observed and what you noticed 
with respect to her mind during the period of time that you 
knew her? A. Why, she had a very shrewd mind. 

Q. Was she a little deaf? A. She was a little hard of 
hearing. 

********* 

Q. I will ask you if at any time you observed anything 
about Mrs. Baynes’ conduct or demeanor which would 
lead you to believe that she wasn’t in her right mind? A. i 
Only after her accident . 

Q. And up and through until June, ’45, you would 

411 say her mind was all right? A. Yes, I would. 

Q. And after the accident was her mind —would 
you say it was bad after that? 

Mr. Hoage: I think that is a little leading. 

The Court: Yes. 

By Mr. Ammerman: 

Q. What did you observe with respect to her mind after 
the accident ? A. At times her mind was all right, and other 
times she appeared to be ilke a person doped. 

********* 

Q. Now, Mrs, Vaughan, what business was your father in? 
A. The real estate business. 

Q. And what was his name? A. Hilliary M. Smith. 

********* 

Q. And did you assist him from time to time? 

412 A. Yes. 

********* 
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Q. And did your father handle any property of Mrs. 
Baynes? A. Yes, some down on River Road for Mrs. 
Baynes, and we rented her apartment in her house quite 
often. 

Q. Would you collect the rent for it? A. Yes, collected 
the rent for it. 

Q. And turned the money over to Mrs. Baynes? A. 
Surely. 

Q. And did you observe these transactions of the turn¬ 
ing over of the money to Mrs. Baynes? A. Did you ever 
handle these yourself? A. Yes, I handled it. What do you 
mean by that ? 

Q. I mean, when the tenant paid the rent, would thai be 
paid at your father’s office? A. Yes. 

Q. And then would a check or money be given to Ars. 
Baynes? A. She always liked cash. 
**##*##** 

Q. How would that particular transaction be handled? 
A. It would be handled in cash. 

413 Q. Yes. How would you handle it? A. Why, I 
would go up to her, or my father would go up to her 

sometimes. 

Q. And either you or your father did it? A. Yes. 

* # * # # * # #j# 

Q. When you or he paid it to her, what did she do vjrith 
it ? A. She always counted it. 

Q. And when you gave her the cash, would you demhnd 
anything from her? A. I got her to sign a receipt. 

Q. Did she do that? A. Oh, yes. 

Q. How long did it continue, this arrangement of collect¬ 
ing rent and turning it over to her? How long did t^iat 
continue? A. As long as the tenants stayed in the placej 
Q. What was the last time ? A. Oh, the last time, that yas 
after my father’s death. 

Q. And that was what year? A. That was in ’43. 

Q. Thereafter, did you conduct any business ? A. 

414 Why, I rented a garage for her for a short time. 
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Q. When was that? A. That was only to do it as a favor. 
Q. Yon didn’t charge anything? A. No, I didn’t charge 
anything for it. 

Q. You rented the garage for her? A.Yes. 

Q. Whom are you referring to? A. For Mrs. Baynes. 

Q. Do you remember when it was, what year? A. After 
my father was dead. 

Q. Do you remember how long after? A. No, I don’t 
know. 

Q. When did your father die? A. June, ’43. 

Q. June, ’43? It was some time after that? A. Yes. 

Q. And who collected the rents for that garage? A. I 
gave it to Mrs. Baynes. 

»***##### 

Q. WTio got the rent from the tenant? A. I did. 

Q. And what did you do with it? A. Gave it to Mrs. 
Baynes. 

415 Q. WTiere would you give it to her? A. In the 
house. I would carry it over to her. 

Q. And would you hand it to her? A. Yes, and she would 
count it and sign a receipt. 

Q. She signed a receipt, signed it and handed it back to 
you? A. Yes. I had her always sign it. 

Q. Did she appear to know what that transaction was 
about each time you would bring some money to her? A. 
Yes, surely. She would call me up the day that the rent was 
due and ask me if it was in, and maybe call me up a couple 
of times. 

Q. The day it was due? A. Yes; she always remembered 
when it was due. 

Q. How often was the rent paid ? A. Once a month. 

Q. Once a month, and she called you the day it w*as due 
and asked you if you had gotten it? A. Yes. 
##**#*##* 
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Cross examination 
By Mr. Hoage: 

Q. Mrs. Vaughan, you have lived in that neighborhood all 
your life ? A. Yes. 

416 Q. How long have you known William Baynes? A. 
Oh, about seventeen years. 

Q. Now, at the time your father died, he was living m a 
little room in the back of your real estate office at 4618 
Wisconsin Avenue? A. He lived there a number of years. 

Q. And you were quite familiar with the habits of Wil¬ 
liam Baynes, were you not? A. I was. I knew him quite 
well. 

Q. What was his occupation? A. He was a carpenter. 
Q. Did he ever work very much? A. He used to work 
for my father quite a lot, and he worked as far as I know. 

Q. Well, wasn’t he a man accustomed to use a ljittle 
liquor once in a while ? A. Yes. 

Q. As a matter of fact, quite a bit of the time, wajsn’t 
he? A. Yes. 

Q. Do you remember the incident at the time Mrs. 
Baynes married William Baynes? A. I do. 

Q. You were present, were you not? A. Yes. 

417 Q. And you took them in your car? A. I did. 

Q. Now, previous to that incident, did you ever go 
out on a date or go out with Mr. Baynes? A. Mr. Ba^mes 
was a friend of the family. 

###*=*#*** 

Q. Did you ever go out on a date with him? A. I have 
gone out with him. 

Q. And prior to Mrs. Baynes’ marriage to Mr. Baines, 
you had struck up an acquaintance with another person, 
hadn’t you, that you went out with? 

********* 
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The Witness: Yes. 

By Mr. Hoage: 

Q. And it was to your interest to get rid of Mr. Baynes 
as far as rooming in your real estate office; isn’t that 
correct? 

***##**## 

The Witness: It was to my interest ? 

By Mr. Hoage: 

Q. To get Baynes out of that place? A. I asked him to 
move; yes. 

418 Q. But he didn’t move, did he? A. He told me he 
was going to move as soon as he could. 

Q. But he didn’t move, did he, until he married Mrs. 
Burrows? A. No. 

Q. Now, you were present at the time of the marriage? 
Did you talk to them before about this marriage? A. I 
knew nothing about the marriage until the afternoon of the 
day they were married. I didn’t know they were going to 
be married. 

Q. Now, as a matter of fact, Mrs. Vaughan, didn’t you 
suggest to Mr. Baynes- A. I positively did not. 

********* 

Didn’t you know that the onlv way vou could get rid of 
Baynes was to find him a place to stay ? A. No. 

********* 

Q. Didn’t you know that? A. Why, it wasn’t that im¬ 
portant for Mr. Baynes to go. I just asked him 

419 to leave. 

Q. Well, you knew because he wasn’t regularly 
employed that he could not find a place to stay and where 
he could live? A. I didn’t know anything of the kind. He 
would leave there when he could. 

Q. He didn’t pay his rent very often, did he? A. He paid 
his rent when he could. 
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Q. Did he pay cash? A. At times he did odd jobs ind 
paid his rent in that way. He had lived there about ei^ht 
or nine years when my father was living, and my father 
would not have kept him if he didn’t pay. 

• # * * # * * * j • 

Q. Did he pay cash for the room or work it out in trade 
at the time he worked for vour father? A. Sometimes he 
paid in cash and sometimes he worked it out. 

Q. And you knew he could not support himself living 
somewhere else? A. I didn’t know’ that he could not be¬ 
cause I think he could. 

Q. As a matter of fact, you engineered the marriage, 
this deal of him marrying Mrs. Burrows? A. I eer- 

420 tainly did not. 

I 

# * * * * * * *,# 

Q. You didn’t attend the w’edding? A. Yes. 

Q. Where did you take them? A. I took them to 
Bethesda. 

Q. Didn’t you take them? A. He asked me to lend him 
my car, and I don’t like to loan my car, and I said I won’t 
loan my car but I will drive you. That is all, and that is 
how I came to take them. 

Q. You knew that there w T ere three children of Mrs. 
Baynes living in that neighborhood, didn’t you, or Mrs. 
Burrow’s at that time? A. Certainly. 

Q. Didn’t you think they might be interested in know’ing 
about this impending marriage? A. I didn’t think it w^s 
any of my business. ' 

• * * « # # * # 1 # 

421 Q. Now, at the time you took them up there, you s^y 
Baynes come to you and asked you to use your car? 

A. Yes. 

Q. And you didn’t want him to drive it, did you? A. I 
don’t like anybody to have the use of my car. I don’t like 
to loan it. 
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The Witness: Yes. 

By Mr. Hoage: 

Q. And it was to your interest to get rid of Mr. Baynes 
as far as rooming in your real estate office; isn’t that 
correct ? 

#*#*#*#*# 

The Witness: It was to my interest? 

By Mr. Hoage: 

Q. To get Baynes out of that place? A. I asked him to 
move; yes. 

418 Q. But he didn’t move, did he? A. He told me he 
was going to move as soon as he could. 

Q. But he didn’t move, did he, until he married Mrs. 
Burrows? A. No. 

Q. Now, you were present at the time of the marriage? 
Did you talk to them before about this marriage? A. I 
knew nothing about the marriage until the afternoon of the 
day they were married. I didn’t know they were going to 
be married. 

Q. Now, as a matter of fact, Mrs. Vaughan, didn’t you 

suggest to Mr. Baynes- A. I positively did not. 

********* 

Didn’t you know that the only way you could get rid of 
Baynes was to find him a place to stay? A. No. 

********* 

Q. Didn’t you know that? A. Why, it wasn’t that im¬ 
portant for Mr. Baynes to go. I just asked him 

419 to leave. 

Q. Well, you knew because he wasn’t regularly 
employed that he could not find a place to stay and where 
he could live? A. I didn’t know anything of the kind. He 
would leave there when he could. 

Q. He didn’t pay his rent very often, did he? A. He paid 
his rent when he could. 



Q. Did he pay cash? A. At times he did odd jobs iand 
paid his rent in that way. He had lived there about eight 
or nine years when my father was living, and my father 
w r ould not have kept him if he didn’t pay. 

« # * * * # * * i * 

I 

Q. Did he pay cash for the room or work it out in Hade 
at the time he worked for your father? A. Sometime^ he 
paid in cash and sometimes he worked it out. 

Q. And you knew he could not support himself lining 
somewhere else? A. I didn’t know* that he could not be¬ 
cause I think he could. 

Q. As a matter of fact, you engineered the marri4ge, 
this deal of him marrying Mrs. Burrows? A. I <jser- 

420 tainly did not. 

* * * * « * * # j * 

Q. You didn’t attend the wedding? A. Yes. 

Q. Where did you take them? A. I took them to 
Bethesda. 

Q. Didn’t you take them? A. He asked me to lend him 
my car, and I don’t like to loan my car, and I said I won’t 
loan my car but I will drive you. That is all, and that is 
how I came to take them. 

Q. You knew that there were three children of Mrs. 
Baynes living in that neighborhood, didn’t you, or Mjrs. 
Burrows at that time? A. Certainly. 

Q. Didn’t you think they might be interested in knowing 
about this impending marriage? A. I didn’t think it y^as 
any of my business. ' 

• * * * # # * #|* 

421 Q. Now, at the time you took them up there, you say 
Baynes come to you and asked you to use your chr? 

A. Yes. 

Q. And you didn’t want him to drive it, did you? A. I 
don’t like anybody to have the use of my car. I don’t like 
to loan it. 


170 


Q. Isn’t the reason you didn’t want him to use your car 
was that he had been drinking that night? A. No, sir. 
********* 

Q. Do you think Mrs. Burrows knew at that time why 
she was going to Bethesda? A . Why, of course she did. 
********* 

424 Did you ever visit them at their home after he 
married her? A. I did. 

Q. What was his condition with respect to sobriety when 
you went in the home there? A. He was very good to her. 
********* 

425 Q. You collected the rentals for Mrs. Burrows 

426 monthly, didn’t you? A. Yes. 

Q. And do you recall how much that rental was? 
A. I can’t recall that. I know one time it was $42, I think, 
and then one time we got $55 for the apartment. 
********* 

Q. Do you know what the rental from the garage was? 
A. When I rented it, four dollars. 

Q. Was that to a Mrs. Taylor, do you recall? A. No, I 
didn’t rent it only, I guess, about four months. 

Q. What time or day or night was this marriage? 

427 A. In Bethesda at 8 o’clock. 

Q. Do you remember who performed the cere¬ 
mony? A. A Baptist minister in the parsonage. Nelson, I 
think the name is. 

Q. Where did you take them after that? A. Home. 

Q. Directly home? A. Yes, directly home. 

Q. Did you ever see Mr. and Mrs. Baynes go out together 
after they were married? A. No. 
********* 

Q. Do you know any reason why they could not have 
been married by the Baptist minister of their own church 
rather than going to Bethesda? A. No. 

********* 
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428 Redirect examination 

By Mr. Ammerman: 

Q. You knew nothing about the marriage until the after¬ 
noon of the day they were married? A. Yes. 

* * * * * * # # i# 


Q. Now, this wasn’t a Justice of the Peace in Maryland, 
in Bethesda? A. It was a Baptist minister. 

Q. And this little church that Mrs. Baynes went to in ihe 
neighborhood, or did go to at that time, was a 
429 Baptist church, wasn’t it? A. Yes. 

Q. And was the ceremony conducted in the usikal 
manner? A. Yes. 

Q. And questions asked of all participants? A. Yes^ 

Q. And did Mrs. Baynes make the responses that a per¬ 
son usually does at a marriage? A. Yes; she was vef-y 
happy. 

* * * * * # * 


Alden W. Hoage was recalled as a witness for and in 
behalf of the plaintiff in rebuttal, and * * * testified further 
as follows: 

Direct examination 


By Mr. Davis: 

431 Q. Mr. Hoage, after your appointment by this 
Court as committee of Mrs. Baynes, did you check 
into the assets of her estate? A. I did. 


* # * # # * # # # 


The Witness: The tenant told me she had been there kt 
that time, had been there about six years. 

By Mr. Davis: 

Q. That is Mrs. Nellie Lewis? A. That is right. 
432 Q. How much rent was she paying at that time? 
A. $60 a month, payable semi-monthly. 




Q. How long prior to your appointment, had she been 
paying that amount of rent? A. I can’t say the exact time. 
When I took over that was the amount she was paying. 

Q. Did you ascertain from Mrs. Baynes at that time when 
the rent had been raised to $60 a month? A. I was never 
able to converse with Mrs. Baynes about this matter. 

Q. What other assets did you find in the incompetent’s 
estate aside from the rental received from the property? 
A. Well, a garage in the back of the place, that is indicated 
on Lot 24 and 23, was rented at that time for $4 a month to 
Mrs. Taylor, who rented them. 

Q. Did you ascertain from your investigation how long 
the garage had been rented? A. That was two or three 
years previous to when I took the appointment. 

Q. Two or three years previous to ’45? A. That is 
right. 

Q. Were there any other assets of the incompetent’s 
estate that you took over in ’45? A. There were. There 
was a bank balance that hadn’t been cashed before I took 
over, which was turned over to me. I actually re- 
433 ceived $253.71. 

Q. Did Mrs. Baynes at the time of your appoint¬ 
ment have any other income producing property aside from 
the property which she made her own home? A. No, no 
other than I have indicated. 

Q. So that she w’as receiving prior to your appointment 
the sum of $60 a month rental for the upper floor of her 
own home and $4 a month for the rental of the garage ? A. 
That is correct. 

Q. And in addition to that she had a bank account at the 
Riggs National Bank, Friendship Station? A. A joint 
account with WTlliam Baynes. 
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Cross examination 

By Mr. Ammerman: 

Q. Mr. Hoage, how did you determine Mrs. Taylor paid 
$4 a month for the garage up through the years previous 
to ’45 ? A. She told me the first time I collected the reift. 

Q. You heard her testify that she rented the place 

434 in December, 1944? A. It may be. It was my im¬ 
pression she had it for some time. 

* * * * * * # * | • 

435 Q. What I mean is this: On direct examination in 
response to a question by Mr. Davis, you said j;hat 

Mrs. Taylor had rented it at $4 a month for two or tl^ree 
years previous to ’45. It is your testimony now that jhat 
is not correct? 

* * * * * * * * # 

The Witness: I may have said that. 

The Court: Give him a direct answer. 

The Witness: I may have said that but I don’t retail 
any particular date that the tenancy started. 

#**#*#*«* 

438 Decision of the Court 

The Court: The Court thinks the law in cases of 
this kind is well settled, and it is only necessary to apply 
that law to the facts in the case under consideration. IJhis 
case the Court thinks must be decided upon the facts as 
they have been adduced. 

The Court thinks the evidence is clear and convincing 
that Mrs. Baynes lacked mental capacity to know and uncjer- 
stand and comprehend the nature of the transaction or 
the effect of the deed which she signed. 

The Court also finds that the evidence is clear and Con¬ 
vincing that the price paid for the property was grossly 
inadequate. The Court is also of the opinion that all of the 
circumstances of the case converge to support these cpn- 
clusions. 
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The Court finds that at the time of the transaction Mrs. 
Baynes lacked mental capacity to know or understand the 
value of her property or to know or understand the value 
of money. She was in a state of senility. 

She had the advice of no one competent to aid her. Her 
husband Baynes was of no help to her. He was a neer-do- 
well. This was known to the defendant Boynton, and the 
Court thinks, rather than being of assistance to her, it is 
more likely that he may have exercised some in- 

439 fluence upon her to enable the defendant Boynton 
to deal with her on the terms that were made. 

The Court also finds that the defendant Boynton knew 
her advanced age and knew of her weakened mental con¬ 
dition, and likewise knew that her husband Baynes could 
not and in all likelihood would not be inclined to properly 
advise or assist in the transaction. He was a man much 
younger than her, being married to her about two years 
prior to the transaction, and she is now, I believe the evi¬ 
dence shows, 93 years of age, and at the time of the 
marriage Baynes was 56. 

Now, ordinarily the Court would give a great deal of 
weight to the testimony of a notary public. The Court was 
impressed with the idea that the notary had little concern 
about what was going on, except to do the thing he was 
called upon to do. Mr. Ammerman asked me go give 
particular attention to his testimony. It does, in the judg¬ 
ment of the Court, dispite some of the matters testified 
about by the defendant Boynton. For instance, the defend¬ 
ant says that he put the money, the four thousand dollars 
in bills, in the hand of Mrs. Baynes, and the notary testi¬ 
fied that the defendant Boynton placed the money on the 
table, and the defendant Boynton said that the transaction 
occurred before lunch time, and the notary says that is 
occurred between 2 and 3 o’clock in the afternoon. 

440 The defendant Boynton knew that this old lady 
had a family, and he knew the sons. It might have 

been easy enough for him to bring these sons into the 
transaction so that he might safely deal with Mrs. Baynes 



in the purchase of this property. He failed to do that, which 
was an obvious safeguard on his part. 

The Court thinks and the evidence, I think, clearly shows 
that the sons knew nothing about the transaction for some 
considerable time thereafter. 

There is one matter that the Court thinks ought to be 

noticed. Mr. Ammerman insists that the defendant Bovnton 

•> 

was in a position where he might have properly dealt With 
Mrs. Baynes at arm’s length. However, we only need to look 
to the testimony of the defendant Boynton to realize that 
he was not in such position. 

This sale resulted from these circumstances: IVtrs. 
Baynes sought the defendant Boynton and employed him 
as her agent to effect a loan upon her real estate, and ^:he 
defendant Boynton undertook that assignment and acting 
for her attempted to arrange a loan. Because of the con¬ 
dition of the title as it came to her through her first hus¬ 
band’s will, it was impossible for Mr. Boynton to arrange 
the loan, and following that negotiations occurred, wqich 
culminated in the purchase of the property in question} in 
this case by Mr. Boynton at a price which the Court thinks 
might have been more properly the amount of a l<|>an 
441 than as the purchase price of the property. So ^he 
Court thinks he was not in a position to deal 'wfith 
Mrs. Baynes at arm’s length. 

Now, the Court also finds that Mrs. Baynes lacked mental 
capacity to understand the nature and the effect of phe 
transaction and also that the price paid by the defendant 
Boynton was grossly inadequate, and it is perhaps prober 
here to apply the principle of law, which was read by Mr. 
Ammerman, that under such circumstances undue influe|nce 
may be inferred. 

Now, I have mentioned a few of the matters that have 
impressed me. They are not complete, and I will ask 
counsel for the plaintiff to prepare the findings of fact ^nd 
conclusions of law and the judgment form consistent \yith 
what I have announced. 
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m. 

EXHIBITS. 

Excerpts from Plaintiff’s Exhibit No. 1. 

Filed Oct 19 1945 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Mental Health No. 29263 
In the Matter of 

Mary J. Burrows Baynes, White—90?, Patient 

Decree of Adjudication and Commitment 

This matter coming on to be heard by the Court, con¬ 
sidering the petition filed herein and the report and recom¬ 
mendations of the Commission on Mental Health, who, 
having made an examination of the mental condition of 
Mary J. Burrows Baynes, patient, and having conducted 
a hearing, at which the patient, his-her relatives, friends 
and witnesses testified and were examined upon the issue 
of his-her mental condition, found the patient to be of un¬ 
sound mind and harmless; and may be safely committed to 
the care of relatives and no demand for a trial by a jury or 
further hearing by the Court having been filed within five 
days as provided by law, it is by the Court, this 19th day of 
October 1945 

Adjudged and Decreed : 

That Mary J. Burrows Baynes is of unsound mind and 
harmless, and hereby is committed to the care of relatives, 
who are willing to accept his-her care, custody and main¬ 
tenance. 

H. A. SCHWEINHART, 

Justice. 

*«#•••••• 



177 


Letter. 


P. P. ANDREWS, M. D. 

4201 Fessenden Street, N. W. 

Washington 16, D. C. 

Woodley 1442 

Sept 26, lfe)45 

Commissioner of Mental Health 
Washington, D. C. 

Dear Sir: 


Mrs. Mary Bayne of 4620 Wisconsin Ave. N. W. and now 
of 3900 Windom PI. N.W. has been under my professional 
care since about the first of June 1945 for high blood pres¬ 
sure and pains in her legs and since about June 28, 1945 for 
a broken right hip and pelvis. 

During this latter illness, and especially since, and at 
the time of hospitalization in July 23, 1945 she has shown 
spells of being somewhat irrational, confused and very 
forgetful of what she was doing or had done. 

There are times that she does show evidence of alertness 


and rational periods but these have been few. She is not 
able to care for herself and needs attention 24 hours a day. 


Sincerely, 


Letter. 


P. P. Andrews, M. D. 


Filed Sept. 27, 1945 

DR. WESLEY K. HARRIS 

3842 Massachusetts Ave., N. W. 

Washington 16, D. C. 

Telephone ORdway 3843 

September 18th 1^45 

Mr. Alden Hoage 
1735 14th Street N. W. 

Washington, D. C. 

Dear Mr. Hoage: 

I wish to report the findings in the case of Mrs. fJary 
Jane Baynes of 3900 Windom Place N. W. 
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Upon examination I found her very incoherent, at times 

her mind wanders from one subject to another being unable 

to concentrate. Unable to state the number of children that 

she had. I offered to purchase a piece of property from her 

for the sum of Fifty thousand Dollars and she thought that 

was too much money whereby she compromised for the 

sale at Ten thousand Dollars. There is no trace of insanity 

•/ 

in this case, mentally Mrs. Baynes is in no condition to take 
care of her financial affairs, and in my opinion this condi¬ 
tion has existed for some time. 


Yours very truly, 


WKH ;me 

* # * # # 


Wesley K. Harris. 

* # # * 


Plaintiff’s Exhibit No. 4. 


Filed Oct 16 1947 
THIS DEED 

Made this 5th day of June in the year Nineteen hundred 
and forty-five, bv and between Marv J. Burrows Bavnes, 
acting herein in exercise of the power of sale conferred 
upon her under the Will of her former husband, Henry T. 
Burrows, deceased, for her maintenance and support, party 
of the first part; Elliot R. Boynton and Anne V. Boynton 
his wife, of the District of Columbia, parties of the second 
part; 

Witnesseth, that for and in consideration of the sum of 
Ten ($10.00) Dollars, the said party of the first part does 
grant unto the said parties of the second part, in fee simple, 
as tenants by the entirety, the following described land and 
premises, with the improvements, easements and appur¬ 
tenances thereunto belonging, situate in the District of Co¬ 
lumbia, namely: 

Lot Twenty-five (25) in Block Two (2) in Barry’s sub¬ 
division of parts of “Friendship” and “Mount Airy,” as 
per plat recorded in the Office of the Surveyor for the Dis¬ 
trict of Columbia in Liber County 8 at folio 123. Said 
land being now known for taxation purposes as Lot 25 in 
Square Seventeen hundred and thirty-two (1732). 




To Have and to Hold the same unto and to the use off the 
said parties hereto of the second part, in fee simple, as 
tenants by the entirety. 

And the said party of the first part hereby covenants to 
warrant specially the property hereby conveyed, and to 
execute such further assurances of said land as makr be 
requisite. 

Witness her hand and seal on the day and year first here¬ 
inbefore written. Signed, sealed and delivered in presence 
of D. T. McCarron. 

(seal) Mary J. Burrows BaynJes. 

i 


District of Columbia, To wit: 

I, D. T. McCarron, a Notary Public in and for the said 
District of Columbia, do hereby certify that Mary J. Bur¬ 
rows Baynes, party to and who is personally well kno\Vn to 
me as the person who executed the foregoing and annexed 
Deed bearing date on the 5th day of June A. D. 1945, per¬ 
sonally appeared before me in said District, and acknowl¬ 
edged the same to be her act and deed. 


Given under my hand and seal this 5th day of June, A. D. 
1945. 

D. T. McCarron, 

Notary Public, District of Columbia. 
My commission expires April 14, 1946. 


Recorder of Deeds, of Jun 5,1: 31 p. m., ’45 
Deed 18622 

Mary J. Burrows Baynes to Elliot R. Boynton, et ux, 
Anne V., 4626 Wisconsin Ave. N. W. 

Received for Record, on the 5th day of June, A. D. 1945, 
at 1:31 o’clock p. m., and recorded in Liber No. 8114 at folio 
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398, one of the Land Records for the District of Columbia, 
and examined by Marshall L. Shepard, Recorder. 

The District Title Insurance Co. 

The Lawyers Title Insurance Co. 

The Washington Title Insurance Co. 

1413 Eye Street, Northwest 
Washington, D. C. 

****#*##* 

Filed Sep 21 1922 

Plaintiffs Exhibit No. 6. 

I, Henry T. Burrows, a citizen of the United States 
and a resident of the District of Columbia, being of sound 
and disposing mind, memory and understanding, do make, 
publish and declare this my last Will and Testament, hereby 
expressly revoking all former testamentary dispositions by 
me at any time heretofore made. 

First. I direct the payment of my just debts, funeral ex¬ 
penses and costs of administration. 

Second. I direct my Executrix hereinafter named to make 
sale of my personal property and business, including market 
stalls, at such time after my demise and upon such terms 
as, in her discretion, are wise and proper. It is my judg¬ 
ment that the business should be sold with reasonable 
promptness after my demise. 

Third. I give, devise and bequeath all my estate, real, 
personal and mixed, wherever situate, including the pro¬ 
ceeds arising from the sale of my business, to my beloved 
wife, Mary J. Burrows, for the term of her natural life. 

I give to my wife the power to sell and to convey by deed 
an absolute and fee simple estate in any portion of my 
property which it may be necessary, in her judgment, to sell 
for her benefit, maintenance and support, which fact shall be 
recited in the deed and evidenced by the execution thereof, 
any purchaser or purchasers being hereby expressly re¬ 
lieved from seeing to the application of the purchase money. 
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Out of the proceeds of any sale or sales which my wife 
shall have made, she shall have the power and authority to 
use any portion thereof for her sole support, maintenance 
and comfort, and the balance of said proceeds shall be in¬ 
vested and held by her for the term of her natural life, in 
accordance with the previous provisions of this Will. 

Fourth. Upon the death of my wife, I give, devise; and 
bequeath to my children, Samuel R. Burrows Howard T. 
Burrows and Ethel M. Robey, all of my estate undisposed 
of by my wife in accordance with the previous paragraph 
of this Will, the same to be received by them absolutely and 
in fee simple, per stirpes and not per capita, the child or 
children of any deceased child of mine taking the shal*e to 
which the parent would have been entitled. 

Fifth. I nominate, constitute and appoint my wife, Mary 
J. Burrows, Executrix of this, my last Will and Testament, 
and direct that no bond shall be required of her. 

Ix Testimony Whereof I have hereunto set my hamj and 
seal this fifth day of January, A. D., 1911. 

His 

(seal) Henry T. X Burrow's. 

Mark 

Witnesses: 

Charles S. Hillyer 

Charles D. Drayton 

Signed, sealed, published and declared by the above 
named testator, Henry T. Burrows, as and for his last Will 
and Testament, in the presence of us, who, at his request, 
in his presence and in the presence of each other, have here¬ 
unto subscribed our names as witnesses thereto. 

Charles S. Hillyer, 
Colorado Building. 

Charles D. Drayton, 
Colorado Building. 


Oriental Building Association 

Washington. D. C 


COO F Street, Northwest Washington. D. C NAtional 7300 

t y. _Jun o 5, 19 45_ Application No._ *858 _ 

I/We _Bojnton^ Elliot. _B*. JSOtkJXOAJL v _ 

apply for a Ion on tha XUal EiUU horaln daacrib^l sob>d to th# Conatitutkm, By-law*. Rale* and Regulation* of the 
Association. and condition* noted below, which are agreed to by the party m aki n g thia application, evidenced by the 
aignature hereto of applicant. 


Amount |_4 jl 2?9».. Monthly Payments 3-- 

Lot_?5_ Square . 1732 -Block. 


Interest Kate. 
Section_ 


Subdivision_ 

Address of Property 


_County- 


Improved by— 

_Rjvwrii 


Attic 

. Story and Basement- 


_Lavatories.. 


lqo.lfe x 50 'Z'\ 

Size of Lo t 30 * To{al Sq. Ft- ililOa-ig -2CLFL Alky 1 

QmipM hy ___Monthly Rental 3- 


Electricity- 




Kind of 


Monthly Rental! 

Interest 


Required 


1st Trust $- — --> ♦-- - 

2nd Trust $---% I-- 

Status of Taxes__-....—- 

Loan to be used for_P.VffChaa,la&-fct $5a25Q.- 

information Concerning Applicant ..B 9 jal..Sfl£A&ft._fl por a tor and Ito d art alc ar .— Ha-haa 

Husband's Income $- 

OLtl»er_.lQAnil..wXth.Jiau._Wife’s Income J- 

Referred by Name...Address-Phone Qr . 1 

It U ifTMd by tho undorsirnod that an papers raqulrod to tba aim loan shall ba prepared uadsr sad by tha direction 
of tba Association at tho cost of tbs borrower. that tbs Association shall, at scat and risk of tho borrower, plana tho 


OI UM Ajaocituon at UW CWb W MIC uuiivw.i, wwa me , " " — " , -1 •- - 

roqolnd insursnes. and tba borrowsr shall furnish a surety of tho property and any other papers doomed necessary 
by the Association. Tho title to tho nal sstats offered as security shall bo rood of record end to fact, and free of 
incumbrance. S 


Appraisal Title 

Fee 3_Depoeit 3- 

TitkCo. _ — » _. » Oriental 

Case No. AlAcct No. JrOJjJL— 

, Loan Made __Tj_- 

A / 

V A' Fire Ins. 3_ 2 tot -yrs. Prem. $- 

t 1 »• V-r*ervrieri ■* lit 


Extended 
Coverage 3 


for_yrs. Prem. 3. 


Torn. Ins. 3 -_for-yrs. Prem. 3-— 


Report of Appraisal Committee 

Appraised Assessed 

Vine Value 

Land 3.-4*500, -. 3 _1*522. 

Improvements 3 - 3 — - 

Total 3 4a500. - 3.-J.a5S2. 

Condition of Property— -- 

Appraisers recommend loan not exceeding 


Address 

Home 

Telephone 

Office 

Telephone 




Loan of 3n2s2u£u2-.®0-% 3^JsMo. Payments 


Granted by 


.if, j - '■& 

tSraFntfaa fVimmittne _ 


Board of Directors JUN 1 * ^_ 


Subject to conditions: 



Signature—. 
Signature — 

Application for 



















In the Matter of Lot 


_££LL 


toss ooktaxib so tart assukk ux?ox& 
nun roa tuo om tiiiwian ccm 

AS UTOKTZS OK TO TAX CmnCATL 


TSZSX COXTAXm DO HOT AS- 

Kna zxaroxsizxuTT or vatxs 

KKWT ADJOSTOKT. 


■ TO rSlKCITAl. AKS 
I T*Cm *OT OOAJtAK- 


Fire Im. * paid to @ * 

Tornado Ins. $ paid to @ $ 

War Damage Insurance 

Stock Payment $ Appraisal Fee * >/- 

Commission 

Conveyancing paid — 

Deposit 

First Deed of Trust 

Interest accrued from @ 


Second Deed of Trust 
Interest accrued from 
Deferred payments 
Taxes paid 
Taxes accrued 
Front loot benefit 


Special Assessments 
Rent paid to 


Title Insurance 
Certificate of Title 
Tax Certificate*, 


Preparing Deed $ 7. ’— Trust 5 Release $ 

Recording Deed $ Trust $ Release $ 


Noting & examining conveyances 

Notary fee , 

Settlement fee 
Registering Notes 
Revenue Stamps Federal $ 
Survey 

R.I.tw-o 


State* 


YZAVAfl 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9673 


ELLIOT R. BOYNTON and ANNE V. BOYNTON, 

Appellants, 


v. 

ALDEN W. HOAGE, Committee of Mary J. Burrows 

Baynes, Appellee. 


Appeal from the District Court of the United States for 

District of Columbia. 


the 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

As set forth in the Jurisdictional Statement of the Ap¬ 
pellants ’ Brief (Page 1), the action below was for equitable 
relief, insofar as the appellants, Elliot R. Boynton ajid 
Anne V. Boynton are concerned, in a complaint brought j)y 
Alden W. Hoage, as Committee for Mary J. Burrows B^y- 
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nes, to set aside a deed to Lot 25 in Square 1732, within the 
District of Columbia, on the grounds, (1) that the appel¬ 
lants had paid an inadequate consideration therefor, and 
(2), that Mrs. Baynes, the grantor, was mentally incom¬ 
petent at the time she executed the said deed. 

After hearing some twenty-three (23) witnesses for the 
plaintiff (appellee), and some six (6) witnesses offered on 
behalf of the defendants (appellants), in a trial by the court 
sitting without a jury, which lasted over a period of five 
trial days, the trial justice signed an order for judgment 
directing the defendants (appellants herein) to execute a 
fee simple deed to the aforesaid lot, to the plaintiff (appel¬ 
lee), as committee for the original grantor. The present 
appeal is taken from that order. 1 

j 

THE FACTS. 

By virtue of the will of Henry T. Burrows (App. 180-181) 
who died in 1921, his widow, Mary J. Burrows, was given 
the power to sell any portion of the real estate left by her 
husband, for her benefit, maintenance or support. Except 
for roomers, Mrs. Burrows, (widow of the said Henry T. 
Burrows) lived alone until August 31, 1943, when she mar¬ 
ried William C. Baynes, a man then about 55 years of age, 
at which time she was 89 years of age, having been born 
in 1854. The man was irresponsible, seldom employed, and 
indulged in intoxicants habitually. He was named as a 
defendant in the complaint, but left the city before service 
of process could be effected upon him, and his whereabouts 
thereafter and up until the present time, are unknown. 

The defendants (appellants Elliot R. Boynton and Anne 
V. Boynton) lived in and owned the property located at 
4626 Wisconsin Ave., N. W., in the District of Columbia, 
which is less than 100 feet north of the residence of Mrs. 
Baynes, located at 4620 Wisconsin Ave., N. W. Defendant 
Elliot R. Boynton was frequently seen in company with 
Mr. Baynes, and was well acquainted with his habits of 
sobriety and unemployment. 
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On June 5, 1945, Mrs. Baynes was induced by the defen¬ 
dant Elliot R. Boynton to execute a deed to lot No. 25 in 
Square 1732, which was an unimproved parcel of real estate. 
Said lot fronts on Wisconsin Ave., for a distance of 30.41 
feet, and extends back in a westerly direction to the north- 
south alley for a distance of 148.16 feet on the north line, 
and 153.11 feet on the south line. The lot contains 4518.78 
square feet, and is zoned “first commercial” for a distance 
of 100 feet back from Wisconsin Avenue. 

At the time of the execution of the deed, in Mrs. Baynek’ 
home, there were present the defendant Elliot R. Boynton a 
notary public, named D. T. McCarron, Mr. and Mrs. Baynes. 
The defendant Elliot R. Boynton contends that the grantojr, 
Mrs. Baynes, requested that the payment of the alleged con¬ 
sideration be made in cash, and that he thereupon delivered 
$4,000.00 in cash to her, and that he took her receipt for the 
same, and had her execute the deed in question. Although 
the husband, Baynes, was present, he did not join in th|e 
execution of the deed, nor did he sign same as a witness to 
the occurrence. According to the notary public, the cas^i 
was not counted by Mrs. Baynes, or her husband, (Ap]j). 
108), nor did he recall seeing Mrs. Baynes sign the receipt. 
However, the defendant Elliot R. Boynton, testified that he 
counted the money over to Mrs. Baynes, that she counted 
it, and that she thereafter handed it over to her husband, 
asking him to count it (App. 152, 153), and that at or aboult 
the same time the said husband counted it (App. 153). 

At that time, and for some time prior thereto, the defen¬ 
dant Elliot R. Boynton, was in the real estate and funeral 
business, and his wife, the defendant Anne V. Boynton, wht 
was and is a member of the District of Columbia Bar, ifi 
Government service, and both defendants had had extensile 
conversations with Mrs. Baynes prior to the execution qf 
the aforesaid deed, relative to securing for Mrs. Baynes, {a 
loan on said property (App. 157). 

At this point, it is well to point out, that Mrs. Baynes wajs 
adjudicated to be of unsound mind on October 19, 1945, anji 
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that the plaintiff committee, appointed as such shortly 
thereafter, has never been able to obtain any information 
from his ward whatsoever, pertaining to the facts surround¬ 
ing the sale of the lot in question, or any other matter to 
which the defendants have so minutely testified as leading 
up to the aforesaid sale. 

Needless to say, at the time of the sale of this lot, i.e.— 
June 5, 1945, Mrs. Baynes had previously been prevailed 
upon by her husband, to make her bank account a joint one 
with him, and said account was maintained in the Riggs 
National Bank, Friendship Branch, which on May 31, 1945, 
showed a balance of $865.11, and in which, on June 5, 1945, 
a deposit of $214.00 was made from a check of $300.00 
$86.00 in cash having been deducted from said check, as in¬ 
dicated by the records of the bank (App. 24, 25, 26). In 
passing, it might be noted that the grantor had had a sav¬ 
ings account in said bank also, but same was closed out on 
December 20, 1944 (App. 26). 

Obviously, the grantor was not so impoverished at that 
time that it was necessary for her to sell any of her real 
property for her benefit, maintenance and support, and the 
only testimony that she actually was paid the alleged con¬ 
sideration for such “sale”, was that of the defendant, Elliot 
R. Boynton, himself. Incidentally it is odd that this defen¬ 
dant, being a business man, would not have protected him¬ 
self by having made this payment in the form of a check, 
whether his own personal check or a certified or cashier’s 
check, for use as evidence in some later proceeding which he, 
or his wife (a member of the Bar) might reasonably have 
anticipated. As to the custom in this respect, Mr. Lan¬ 
caster, credit manager of the District Title Company (called 
as a witness by the defendants) testified on cross-examina¬ 
tion, that settlements of property sales were always made by 
check, and that he had never known of any occasion where 
cash was paid and a receipt therefor given (App. 135), nor 
has it been shown, by any witness, that Mrs. Baynes had one 
cent of the alleged payment of $4,000.00 in her possession, 
nor was any deposited in a bank account to her credit. Yet 


Mr. Boynton testified twice that her reason given for sell¬ 
ing was “that she had a few pressing bills, that her bajnk 
balance was getting a little low, and that she wanted to halve 
more security—a little better bank balance.” (App. 188- 
141.) 

As to the grantor desiring to sell any of her property, 
two witnesses testified that she did not wish to do so. Tjhe 
first was Nellie Lewis, who lived with grantor for five yebrs 
prior to the execution of the deed, and said that they (Mr. 
and Mrs.. Baynes) “wanted to borrow on the house, and 
she (grantor) thought about it, and decided that she would 
not do it.” (App. 93) Rev. Ferguson, of the Wisconsin 
Avenue Baptist Church, pastor of grantor’s church, stated: 
“Some years before she married Mr. Baynes, I talked with 
her about the advisability or possibility of the Church pur¬ 
chasing the ground back of the little church, which was 
next door to her, * * # I asked her if she would sell it to 
the church, and she said that she would think it over, and 
then on my next call she said that she would not sell, las 
she wanted to keep the property just as her husband 14ft 
it to her.” (App. 119, 120) 

Thereafter, when she consulted defendant Anne V. Boyn¬ 
ton, a member of this Bar, early in 1945, professionally, 
in regard to borrowing money on the property, and exhib¬ 
ited a copy of the will of her first husband, Mrs. Boynton 
said—“I read the will, and I noted specifically that there 
was a power in the will wherein she could sell any or all 
of her property for her comfort, support and maintenance, 
and I told her I considered since she had been granted a 
greater power to sell, that in my opinion she might be aple 
to borrow, but I was wrong. THAT WAS MY LEGAL 
OPINION, AND IT WAS BAD.” (Emphasis supplied) 
(App. 161) This same lawyer defendant knew that her hus¬ 
band, Elliot R. Boynton, contemplated paying cash to this 
old lady, and was familiar with the terms of her late hps- 
band, and that when asked, on cross-examination—“In your 
studv of the law, vou ran across cases in which that arose, 
didn’t you?”—she sarcastically replied—“Legal tender in 
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law, as I studied it, cash is always better than a check.” 
(App. 162-163) 

Defense witness Lillie M. Vaughan, a married woman 
with an invalid husband, admitted that she had gone out on 
dates with Mr. Baynes, and that she thereafter acquired 
a new male acquaintance, so that with Mr. Baynes living in 
the back room of her real estate office, (which adjoined to 
the south the lot in question), it was embarrassing to her 
to have Baynes continue to live there, and thereafter she 
requested him to move from the premises. However, he 
did not do so, she admitted, until the witness had taken Mr. 
Baynes and Mrs. Burrows to Bethesda, Md., in the witness’ 
car, where they were married by a Baptist preacher, not 
the pastor of Mrs. Burrows’ church. At that time, Mrs. 
Burrows was 89 years of age, and Baynes was about 54 
years of age. Immediately after the ceremony she (wit¬ 
ness Vaughan) brought the bride and groom directly to 
the home of Mrs. Burrows (who had then become Mrs. 
Baynes) and that thereafter, she never saw Mr. and Mrs. 
Baynes go out together. (App. 167, 170) 

The deed in question was signed June 5, 1945, and on or 
about June 28,1945, Mrs. Baynes suffered a bad fall, frac¬ 
turing the femur (App. 10), and thereafter she was con¬ 
fined to her bed. Dr. Andrews started about June 1, 1945, 
treating her for high blood pressure and arterio-sclerosis, 
she had pains in the extremities, and “from other visits 
that I had with her, she did show signs of confusion.” 
(App. 15) On cross-examination, counsel for appellants 
asked Dr. Andrews—“She knew what she was doing, and 
she discussed the symptoms with you intelligently, didn’t 
she?”—to which the doctor replied—“She discussed the 
symptoms, but they were confused. In that respect, as far 
as what medication was to be concerned, she would not 
know whether she was taking medicine. If Mr. Baynes 
didn’t go up to see, she would not know what time the medi¬ 
cines were (to be taken).” (App. 13) Dr. Andrews fur¬ 
ther testified that he saw her four or five times, about three 



days apart each time, between his first visit and June 28, 
1945, when she injured herself. (App. 13) 

After this fall, she was hospitalized for a while, and later 
taken to her son, Samuel’s, home, about September 1, 1945. 
On October 19, 1945, she was adjudged to be of unsound 
mind, by Mr. Justice Schweinhaut (App. 176, Exhibit No h 1, 
plaintiff). The appellee (plaintiff committee) was ap¬ 
pointed as Committee on November 1, 1945, and after ob¬ 
taining authority of the District Court, filed the action for 
relief herein, on November 6, 1946. 

ARGUMENT. 

In appealing, the Boyntons assign five errors, some of 
which are related, and may be disposed of together. How¬ 
ever, for the purpose of facilitating comparison with jhe 
points as set forth in the appellants’ brief, we will discuss 
said alleged errors in the same order. 

I and II. 

The trial court did not err in receiving evidence of the 
grantor’s mental condition after the execution of the deed 
in question, nor evidence of such condition prior to such 
execution. Some twelve (12) witnesses testified as to her 
mental condition both before and after the signing of this 
deed, her condition physically, and the events leading up 
to her actual adjudication. Considering her advanced age, 
her usual habits, this late marriage, and such related events, 
the effect of such evidence was merely cumulative. 

Dr. Peter P. Andrews, as indicated on Page 6 of this 
brief, described her condition from about June 1, 1945 to 
the time of her fall on June 28, 1945 (App. 13, 15). 

Mrs. Eugenie A. Riley, who had known this grantor for 
over 54 years, and had visited her at least once a month, 
testified that for the past few years preceding the signing 
of this deed she had never seen the grantor go about alone, 
nor out of the company of a relative; that her conversa¬ 
tions for at least five years prior to marriage with Baynes, 
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had been of a rambling nature; that —“I found her very 
rambling and she would start to tell me something, and 
then her mind would go to something else.” (App. 33, 51). 

Mrs. Woodie Jones, a friend of the grantor’s for 35 years, 
and member of the same church, testifying as to grantor’s 
condition a year or two before the fall on June 28, 1945, 
said: “Well, she could not really carry on a conversation 
very well, because she was more like a child. She wasn’t 
like she had been before.” (App. 54) and—“Well, not any 
good, but well, feeble-minded, you know. She had been that 
way for a long time even before she married Mr. Baynes, 
and she could not carry on a real conversation.” (App. 55) 
—and—“She could not even go anywhere by herself.” 
(App. 55). 

Mabel Boles, a psychologist who had known grantor for 
ten years, stated that the grantor often repeated herself, 
and in telephone conversations grantor would address wit¬ 
ness as a relative, by name, and would talk as though she 
was talking to such relative, being unable to comprehend 
who was calling her (App. 75, 76). On cross-examination 
by appellants’ counsel, this witness was asked—“But, other 
than having these forgetful spells, and rambling conversa¬ 
tion, and repeating questions, and so forth, you would not 
say her mind was such that she should be confined to an 
institution, or something like that?”—to which she replied 
—“No, I would not say that. I don’t know whether she 
should be confined, but I would say that she certainly 
needed someone to be constantly with her.” (App. 77) On 
further cross-examination, she was asked as to when gran¬ 
tor’s mind began to get to the point where she lost any 
capacity for understanding, to which the witness replied— 
“I would say the last four or five years that I knew her.” 
(meaning prior to December, 1943). (App. 78) 

Mrs. Virginia C. Taylor, who rented a garage from the 
grantor, testified that when she first made arrangements 
for the rental of grantor’s garage, that both Mr. and Mrs. 
Baynes were present, indicating that grantor was not suffi¬ 
ciently capable of doing even such a simple transaction 
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alone; that thereafter, on paying Mrs. Baynes, she nelver 
remembered Mrs. Baynes counting the rental money; that 
witness always made out the receipt, and had grantor sign 
same; that grantor could not carry on a connected conver¬ 
sation, had a tendency to repeat herself, and that this got 
to the point of being noticeable several years prior to 1944. 
(App. 81, 82, 83, 84). 

Mrs. Maude Burrows, a daughter-in-law of grantor, testi¬ 
fied, among othpr things—“Oh yes, we talked, you know, 
but she was going off just like a child, and she didn’t know 
what she was talking about half the time.” (App. 85). That 
witness had never seen the grantor count out more than 
five or six dollars at a time. (App. 87). 

Samuel Burrows, a son of grantor’s, testified—“She 
would get things all muddled up.” (App. 95)—“She never 
could understand much about business.” (App. 96)—“She 
never was capable of transacting business.” (App. 97) 
Ethel Lloyd, a daughter of grantor’s, testified that at 
times grantor understood things and at other times ^id 
not; that her conversation would ramble, and that ^lie 
failed to recognize people, and got their names mixed up 
in telephone conversations. (App. 98, 100) 

Howard T. Burrows, another son, testified that he would 
talk with her, but she seemed not to understand him, find 
that she would go into a trance; that her mind had b^en 
failing for 10 years. (App. 102, 103) 

Rev. Clarence R. Ferguson, grantor’s pastor, testified 
that her faith was very simple; that she never discussed 
anything complicated or involved (App. 119, 122). That 
in 1939 or 1940, she had refused to sell any of her property 
to her own church, stating as her reason for such refusal, 
that she wanted to keep the property just as her first hus¬ 
band had left it. (App. 120). 

William R. Burgess, an insurance agent, who had once 
lived in grantor’s house as a roomer, and who had s;old 
grantor insurance and collected premiums therefor, testi¬ 
fied that he had known her for 25 years; that her rrjind 
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failed rapidly in the latter years, in which he did insurance 
business with her, and that she had trouble counting out 
the insurance premium money, often making tw’o or three 
attempts before having it finally counted, said premiums 
not averaging over $50.00. (App. 124) 

Harriett O’Brien, a granddaughter of grantor’s, testified 
that grantor would be told a certain thing, and then she 
would ask the very same question again, apparently having 
already forgotten the same question and answer; that 
grantor could never remember the due date of tax pay¬ 
ments, and had to be repeatedly reminded of same. (App. 
62, 64) 

Hilleary T. Burrow’s, no relative of grantor’s, testified 
that he had known her for 65 or 70 years; that he lived next 
door to grantor for three or four years, and that about 2 
years prior to the signing of this deed (June 5, 1045) she 
had failed to recognize him w’hen he would take mail to her 
house that had been misdirected to him (his initials and 
surname having been the same as those of her first hus¬ 
band). (App. 71, 72) 

Mabel Boles, whose testimony is mentioned on Page 8 
of Appellees’ Brief, testified further that during the Christ¬ 
mas holidays of 1943, w’hen witness inquired about grant¬ 
or’s new’ husband, (Baynes), the fact that grantor then had 
a husband did not even register with grantor. (App. 76) 

In view of the cumulative effect of all the foregoing testi¬ 
mony, and more not here quoted, the Court’s attention is 
directed to an analagous situation which came before the 
Supreme Court in 1876, in the case of Allore v. Jewell, 94 
U.S. 506, 54 L.Ed. 260, in which Mr. Justice Field, on be¬ 
half of the Court, held as page 508 of said opinion: “Num¬ 
erous witnesses were examined in the case, and a large 
amount of testimony w T as taken. This testimony has been 
carefully analyzed by the defendant’s counsel; and it must 
be admitted that the facts detailed by any one witness with 
reference to the condition of the deceased previous to her 
last illness, considered separately and apart from the state¬ 
ments of the others, do not show incapacity to transact 
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business on her part, nor establish insanity, either con¬ 
tinued or temporary. And yet, when all the facts stated 
by the different witnesses are taken together, one is led 
irresistibly by their combined effect to the conclusion :hat, 
if the deceased was not afflicted with insanity for some 
years before her death, her mind wandered so near the line 
which divides sanity from insanity as to render any im¬ 
portant business transaction with her, of doubtful pro¬ 
priety, and to justify a careful scrutiny into its fairnejss.” 
And further in the same opinion, at page 509—“But when 
all the peculiarities mentioned of life, conduct and lan¬ 
guage, are found in the same person, they create a strong 
impression that his mind is not entirely sound; and all 
transactions relating to his property will be narrowly 
scanned by a court of equity, whenever brought under its 
cognizance. ’ ’ 

In disapproving a conveyance of real estate under Such 
circumstances, the Supreme Court in the Allore case , supra, 
held: “It is not necessary, in order to secure the aid of 
equity, to prove that the deceased was at the time insane, 
or in such a state of mental imbecility as to render her! en¬ 
tirely incapable of executing a valid deed. It is sufficient 
to show that, from her sickness and infirmities, she wap at 
the time in a condition of great mental weakness, and jhat 
there was gross inadequacy of consideration for the i;on- 
veyance. From these circumstances, imposition or undue 
influence will be inferred.” At this point in the Aljore 
opinion, supra , Mr. Justice Field cites the opinion of cjiief 
Justice Marshall, in Harding v. Handy, 11 Wheat. 125, 
which was a suit by heirs at law to set aside conveyances 
obtained from an ancestor, and in which Chief Justice 
Marshall, in setting aside such deeds, held—“If these deeds 
were obtained by the exercise of undue influence ovdr a 
man whose mind has ceased to be the safe guide of his 
actions, it is against conscience for him who has obtained 
them to derive any advantage from them. It is the pecu¬ 
liar province of the court of conscience to set them aside.” 
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in. 

The Court was correct in finding that although the gran¬ 
tor may have had sufficient mental capacity to employ one 
of the defendants as her agent to effect a loan upon her 
property, she nevertheless had insufficient mental capacity 
to comprehend the nature of her act in signing a deed con¬ 
veying such property. 

Defendant Anne V. Boynton, an attorney, according to 
the testimony, had taken the will of grantor’s deceased 
husband, for the purpose of attempting to arrange a “loan” 
on this property, and in fact, had rendered an opinion to 
grantor, that having been given the power of sale, that, 
a fortiorari, she certainly had therein a power to borrow 
money on the property. Having secured the information 
as to how the grantor held this property, through the fidu¬ 
ciary relationship of attorney and client, these defendants 
were not thereafter in position to deal with this grantor at 
arms’ length. Having ostensibly had several conferences 
with her, knowing her infirmity, and the vagaries of her 
new husband, with whom defendants were on intimate 
terms, they should have realized that grantor had the ad¬ 
vice of no near relative or one whom she could trust, but 
they elected to deal with her alone, and certainly not on 
equal terms. The situation w r as analgous to that in the 
Allore case, supra, in which Mr. Justice Field stated—“In 
view of the circumstances stated, w T e are not satisfied that 
deceased w T as, at the time she executed the conveyance, 
capable of comprehending fully the nature and effect of the 
transaction. She w^as in a state of physical prostration; 
and from that cause, and her previous infirmities aggra¬ 
vated by her sickness, her intellect was greatly enfeebled; 
and, if not disqualified, she was unfitted to attend to busi¬ 
ness of such importance as the disposition of her entire 
property, and the securing of an annuity for life. Certain 
it is, that in negotiating for the disposition of the property, 
she stood, in her sickness and infirmities, on no terms of 
equality writh the defendant, who with his attorney and 
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agent, met her alone in her hovel to obtain the convey¬ 


ance. 




In a very recent case in our own jurisdiction, Scllein 
et al. v. Smith et al., 82 U. S. App. D. C. —, 160 F. (2d) 22, 
decided February 24, 1947, in ordering a reconveyance of 
property deeded to one through fraud and undue influence, 
Mr. Justice Miller, speaking for the Court of Appeals, 
said—“A recital of the facts is a sordid story of usury land 
fraud. * * * it is enough to say that the fraud discovered 
by the trial justice is amply substantiated by the proof, as 
are his other findings. We regard the fraud revealed bv 
the record as gross in nature, practiced wilfully and 
pressively upon untutored trusting victims wdio were 
ignorant of their rights and but vaguely conscious of t^ieir 
wrongs. ’ ’ 

In Matthew 6:24, of the New Testament, we have! the 
words of the world’s greatest Teacher and Moralist, pay- 

will 
the 


ing: “No man can serve two masters; for either he 
hate the one,-and love the other; or else he will hold toj 
one, and despise the other. Ye cannot serve God and nlam- 


mon. 




op- 

onq- 


IV. 

There was ample evidence from which the Trial Cpurt 
could and did find that the consideration for the convey¬ 
ance here involved, was grossly inadequate. 

Edward II. Brent, president of the Thos. J. Fisher JCo., 
real estate brokers, who had over thirty (30) years experi¬ 
ence in the local realty business, testified that he had exam¬ 
ined the property in question, and placed a valuation of 
$10,000.00 on this lot. (App. 19) 

Harvey L. Jones, Vice-President of Sandoz, Inc., local 
real estate brokers, with 25 years experience in the local 
realty business, testified that he examined the lot in ques¬ 
tion, and on the date of this conveyance testified that sjame 
was worth $2.00 per square foot, or a total of $9,03y.56. 
(App. 41) 
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Frank J. Volkman, an independent realty broker, with 
20 years experience in local realty circles, with a realty 
office directly opposite the lot in question, on Wisconsin 
Avenue, testified that he had examined the lot in question, 
and that as of the date of sale, said lot had a market value 
of $2.50 per square foot, or a total valuation of $11,295.00. 
(App. 31) 

Joseph M. Wise, an independent realty broker, with 19 
years experience in local circles, also with an office on Wis¬ 
consin Avenue, and an owner of property in the immediate 
vicinity of the lot in question, testified that he examined 
this lot, and that on the date of its alleged “sale” to de¬ 
fendants, it had a market value of $2.00 per square foot, 
or a total valuation of $9,037.56. (App. 117) 

The defendants (appellants) introduced in evidence the 
loan sheet of the Oriental Building Association (App. 183), 
which showed, over the signature of both defendants, that 
they had applied for a loan of $4,000.00. Further down on 
said exhibit, it appeared that Elliot Boynton had had other 
loans with said company, and that he thus knew of said 
company’s custom, as testified to by Mr. Dismer, an ap¬ 
praiser for that company that this loan company would 
not loan more than 50% of the value on unimproved real 
estate. Thus Mr. Boynton knew that this lot was worth at 
least $8,000.00, otherwise he would not have applied for a 
loan of $4,000.00. (Dismer testimony, App. 127-128.) 

In Graffavn v. Burgess, 117 U. S. 180, 29 L. Ed. 839, 
which involved the setting aside of a deed under similar 
circumstances, it was held at page 192—“From the cases 
here cited, we may draw the general conclusion that, if 
the inadequacy of price is so gross as to shock the con¬ 
science, or if, in addition to gross inadequacy, the pur¬ 
chaser has been guilty of any unfairness, or has taken un¬ 
due advantage, or if the owner of the property—has been 
for any other reason, misled or surprised, then the sale 
will be regarded as fraudulent and void.”—and further, on 
page 192 of said opinion, “Great inadequacy requires only 
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slight circumstances of unfairness in the conduct of the 
party benefited by the sale to raise the presumption of 
fraud.” 

In —Moran v. Sullivan, 12 App. D. C. 137, a conveyance 
by an aged and infirm woman of valuable property to one 
holding confidential relations with her, and having the op¬ 
portunity for the exercise of undue influence, was heljl to 
be subject to rescinding in the absence of clear and satis¬ 
factory proof of the fairness of the transaction; and the 
burden of proving fairness was held to be on the bene¬ 
ficiary. 

V. 

The trial court had ample evidence upon which to find 
that undue influence may have been exercised upon the 
grantor by her husband, as a result of wdiich the defen¬ 
dants were enabled to deal with the grantor upon the ulti¬ 
mate terms made. 

The record is replete with testimony to the effect that 
Baynes (the grantor’s husband) was a ne’er-do-well, that 
he drank habitually, was seldom employed, that the wit¬ 
ness Lillie Vaughan found it to her interest to get him 
moved out of her office when she found a new boy friend, 
and that she was therefore accomodating enough to drive 
Baynes and the grantor to Bethesda, Maryland to see them 
married, thus ridding herself of Baynes. The witness 
Vaughan knew that the grantor had three adult children 
in the neighborhood, and she knew from her personal 
knewledge of Baynes that the marriage aforesaid was 
imprudent, to say the least. (App. 167-169.) 

Hilleary T. Burrows testified that Baynes hung arotmd 
Boynton’s real estate office with him; that Baynes (was 
drunk whenever he had the money to afford being so, and 
that witness and Boynton had joked about Baynes being 
drunk. (App. 73) 

The defendant Elliot R. Boynton himself testified that 
he saw Baynes frequently, that he did not work too much, 


16 


that Baynes was under the influence of liquor whenever he 
could afford it, and that Boynton was associated in the 
office where Baynes slept, at the time Baynes married the 
grantor. Boynton was associated with Lillie Vaughan in 
the real estate business when the aforesaid marriage oc¬ 
curred. (App. 148) Boynton knowing Baynes as lie did, 
must have known that Baynes would get the money from 
such a sale. There was absolutelv no evidence that the 

W 

grantor actually received any of this money (except the 
alleged receipt for $4,000.00) the evidence of Boynton him¬ 
self being that after he counted it out, the grantor handed 
it to Baynes. It is incredible that a realtor would buy 
property in his own name, from a woman 91 years of age, 
and not pay therefor by check, to protect himself, espe¬ 
cially where his wife, an attorney, had professionally ad¬ 
vised said grantor that she could borrow on the property. 
It seems odd that such a man, apparently an expert real 
estate salesman, should deal in cash. In view of the legal 
advice given by Mrs. Boynton, is it not logical to assume 
that Mrs. Baynes, the grantor, might have believed that she 
was signing a mortgage (thus borrowing on the property), 
rather than a deed for the actual eonvevance of same, 
especially when this is considered in the light of her previ¬ 
ous refusal to “sell” any of her property, even to her own 
church? Boynton had personal knowledge of the will of 
grantor’s first husband, and in fact had taken same to a 
title company for an opinion. Accordingly, he knew that 
said will provided that in the event of a sale of any of the 
property, she (grantor) could use any portion of the pro¬ 
ceeds for her sole support, maintenance and comfort, “and 
the balance of said proceeds shall be invested and held by 
her for the term of her natural life, in accordance with the 
previous provisions of this will.” (App. 181) Although 
the same will excused any such purchaser from seeing to 
the application of the purchase money to the purposes in¬ 
tended, common sense and the instinct of self-preservation 
should have dictated to this purchaser such a course, to 
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avoid any question of unfairness, undue influenc^, or 
breach of fiduciary relationship. 

In —Wagg v. Herbert, 215 U. S. 546, 54 L. Ed. 32}., an 
analagous situation in which a deed was set aside, caused 
Justice Brewer to state—“It must therefore follow, as an 
irresistible conclusion, that the allegations in the petition, 
of fraud, oppression, undue influence and inadequate con¬ 
sideration, were fully sustained by the evidence, ancji we 
are unable to perceive how the trial court could [have 
reached any other fair, just and rational conclusion jipon 
the entire evidence as disclosed by this record.” 

In —Ross v. Payson, 160 Ill. 349, a man 91 years of age, 
easily influenced, but capable of transacting ordinary busi¬ 
ness affairs, executed within less than one year, four deeds, 
to one who was his attorney. The consideration expressed 
therein was only one sixth of the actual value of the land 
conveyed, and said grantor was not on unfriendly terms 
with his children. The conveyance in this case was set 
aside on the grounds of inadequacy of consideration, and 
undue influence. 

Appellants, in their brief, have cited numerous cjases 
which are neither in point, nor applicable, and many of 
which can be distinguished from the facts in the instant 
case. . 

In —Fehn v. Shaw, 199 Ga. 744, 35 S. E. (2d) 253, cited 
by appellants, the instrument involved was a will, not a 
deed. There is a vast distinction between the competency 
required to sustain the validity of a will as compared to 
that necessary to sustain a deed. 

In —Greene v. Maxwell, 251 Ill. 335, 96 N. E. 227, 31 
L. R. A. N. S. 418, it was held—“It is not enough to sus¬ 
tain this conveyance that the grantor comprehended that 
he was making a deed of the property. The menta^ ca¬ 
pacity required to sustain the validity of a deed is bf a 
higher degree than that required to enable a testator to 
make a will. For the latter purpose it is sufficient for the 
testator to understand the business in which he is engaged, 
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bis property, the natural objects of bis bounty, and the 
distribution be desires to make of bis property. To sus¬ 
tain a deed, however, be must have the ability to transact 
ordinary business. The testator has no antagonist to meet, 
but in ordinary business transactions are involved a con¬ 
test of judgment, reason and experience, and the exercise 
of mental powers not necessary in the testamentary dis¬ 
tribution of property. Mental strength to compete with 
an antagonist, and understanding to protect bis own in¬ 
terest are essential in the transaction of ordinary business. 
* * * He bad not the capacity to comprehend the value of 
what he w^as conveying or whether he would be benefited or 
injured by the conveyance.” 

In —Kikcr v. U. S., 63 F. (2d) 957 (cited by appellants 
at page 17 of their brief), the grantor was an Indian, of 
no education. She sold oil land of which she had no busi¬ 
ness knowledge value. She was taken by the purchaser, 
to a county judge, and said judge compelled the purchaser 
to raise the consideration from $15,000.00 to $25,000.00, 
and he then approved the sale. The United States inter¬ 
vened by virtue of law, and moved to have the deed set 
aside, which was done by the District Court and affirmed 
by the 10th Circuit Court of Appeals. The Circuit Court 
of Appeals held that the consideration was inadequate, and 
that the grantor lacked the capacity to understand the 
value of the property she was attempting to convey. 

CONCLUSION. 

In conclusion, and in view of the foregoing authorities 
and arguments, it is respectfully submitted that the Trial 
Court was right in setting aside this deed and ordering a 
reconveyance of the property in question to the court- 
appointed committee for this grantor; and that therefore 
the judgment appealed from should be affirmed. In the 
words of the Supreme Court, in Wagg v. Herbert, supra , 
(at page 551)—“It is a settled rule of this Court, and one 
which we have reiterated and reiterated time and again, 
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that where the evidence reasonably sustained the finding 
and judgment of the court, or where the evidence is con¬ 
flicting, it will not be disturbed by this court.” 

The trial court, sitting without a jury in this case, was 
the judge of both fact and law, and as such, having the 
opportunity to observe the demeanor as well as the [testi¬ 
mony of all these witnesses, including the parties, was the 
sole judge of the credibility as well as substance of such 
testimony. Much testimony was given in this case by the 
defendants (appellants) as to conversations had by them 
with the grantor, pertaining to advice sought and given by 
them in connection with the procuring of a loan. Since the 
grantor’s lips have been forever sealed by her adjudica¬ 
tion as an incompetent, and age has silenced her memory 
thereof, the grantor could neither admit nor deny such 
testimony. 
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